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ENSURING THAT FEDERAL PROSECUTORS 
MEET DISCOVERY OBLIGATIONS 

WEDNESDAY, JUNE 6, 2012 

U.S. SENATE, 
COMMITTEE ON THE JUDICIARY, 

Washington, DC. 
The Committee met, pursuant to notice, at 10:09 a.m., in Room 

SD–226, Dirksen Senate Office Building, Hon. Patrick J. Leahy, 
Chairman of the Committee, presiding. 

Present: Senators Leahy, Whitehouse, Klobuchar, Franken, 
Coons, Grassley, Sessions, Hatch, Cornyn, and Lee. 

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S. 
SENATOR FROM THE STATE OF VERMONT 

Chairman LEAHY. The Committee will come to order, and I thank 
the Members for being here. 

Today, as we promised, we are continuing our inquiry into ensur-
ing that federal prosecutors meet their obligations, and these are 
obligations, as I look at this, whether the defendant is a prominent 
official or an indigent defendant. Either way, prosecutors have cer-
tain obligations that should always be followed. 

Now, we have seen the results of two separate investigations and 
two reports into what went wrong during the Ted Stevens trial. 
And I thank Attorney General Holder for making the report of the 
Department of Justice’s internal Office of Professional Responsi-
bility available to us, something that normally is not, and we have 
now made it available to the public. 

The investigation by the Justice Department found that several 
career prosecutors acted with reckless disregard of their discovery 
obligations and that the Deputy Chief of the Public Integrity Sec-
tion exercised poor judgment in failing to supervise discovery. 
While the Department’s OPR investigation did not find intentional 
misconduct, its findings are serious, and they are significant. They 
resulted in suspensions of two of the prosecutors. 

Everybody knows that Ted Stevens was a friend of mine, but 
even if Ted Stevens was somebody I never knew, I would be bring-
ing this hearing because I believe that prosecutors bear unique re-
sponsibilities in maintaining the integrity of our criminal justice 
system. I am looking at the Senators who are here now. Senator 
Klobuchar and Senator Cornyn have both been prosecutors. 

We all know that our constitutional framework provides that all 
individuals are guaranteed the right to fair treatment and a fair 
trial. And without ensuring adherence to the rule of law and vig-
orous and competent counsel for defendants, we cannot live up to 
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these guarantees. But we also have to remember that prosecutors 
have a unique position in our whole system, a unique thing. They 
wield so much power when it comes to charging decisions, plea bar-
gaining, and gathering of evidence. Simply the power to bring or 
to withhold prosecution is probably the most significant power in 
the whole criminal justice system. So we count on them to uphold 
the law, adhere to the highest ethical standards, and seek justice. 
That is, justice for everybody involved. Their standards are dif-
ferent than that of defense attorneys. 

What happened in the Stevens case undermines this system and 
cannot be tolerated. Two separate investigations have now found 
that significant evidence was not disclosed to the defense, and crit-
ical mistakes were made throughout the course of the trial that de-
nied Senator Stevens a fair opportunity to defend himself. The mis-
takes and poor decisions in connection with the Stevens case dis-
turbed the judge hearing the case, and they disturb the Chairman 
of the Senate Judiciary Committee. 

But I also know they disturb the Department of Justice. Attorney 
General Holder did the right thing when he came into office and, 
based upon his review of the matter, decided to dismiss the indict-
ment that had been brought against Senator Stevens, and he with-
drew the case even after a jury’s guilty verdict. Today we will hear 
from Deputy Attorney General Jim Cole, the number two official at 
the Department of Justice, about the steps the Department has 
taken and plans to take to ensure that federal prosecutors meet 
their discovery obligations so that the situation in the Stevens 
prosecution is never repeated—never repeated whether it is a Ted 
Smith or a Ted Stevens, whether it is somebody we have never 
heard of before or somebody we have. The standard should be the 
same. 

We want to ensure that prosecution supervisors are diligent as 
well. The recent mistrial declared in the prosecution of John Ed-
wards raises concerns about the exercise of prosecutorial judgment 
in that case. Now, I worry that when this happens, you can also 
end up with sometimes unfair, partisan criticism directed at the 
Justice Department, and that may make them reluctant to exercise 
restraint. 

Let us get things back on the balance where they are supposed 
to be. Prosecutors make tough judgment calls all the time. By and 
large, they make the right ones, and they use their discretion in 
the interests of justice. Remember, that is the discretion both to 
bring prosecution or to withhold it. More than 70 years ago, while 
he was serving as Attorney General of the United States, Robert 
Jackson spoke about federal prosecutors, saying: ‘‘The prosecutor 
has more control over life, liberty, and reputation than any other 
person in America.’’ As he spoke about the exercise of prosecutorial 
discretion, he wisely observed that federal prosecutors need to be 
‘‘diligent, strict, and vigorous in law enforcement’’ but also ‘‘just.’’ 

As a young prosecutor, I remember reading those words. I also 
made sure that every prosecutor in my office subsequently read 
those words. 

Now, I know how strongly Attorney General Holder and Deputy 
Attorney General Cole feel about these issues. I know they are 
committed to justice and to ensuring that our federal prosecutors 
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follow Attorney General Jackson’s timeless advice that ‘‘the citi-
zen’s safety lies in the prosecutor who tempers zeal with human 
kindness, who seeks truth and not victims, who serves the law and 
not factional purposes, and who approaches his task with humil-
ity.’’ 

When I talk about my time as a prosecutor in Vermont, it is be-
cause I am proud of the dedicated public servants—the prosecutors 
and the law enforcement officers—with whom I had the privilege 
to serve. Our criminal justice system is the envy of the world in 
large measure because good prosecutors adhere to the directive to 
seek justice for all parties, the government and the defendants, not 
just convictions. So we have to ensure that all federal prosecutors 
continue these high standards. 

[The prepared statement of Senator Leahy appears as a submis-
sion for the record.] 

Senator Grassley, did you want to say something before we go to 
our first witness? 

STATEMENT OF HON. CHUCK GRASSLEY, A U.S. SENATOR 
FROM THE STATE OF IOWA 

Senator GRASSLEY. Yes, please. Thank you. This is a very impor-
tant hearing to make sure that people get justice. Since our last 
hearing, the Office of Professional Responsibility has released its 
report. You talked about that, so I am going to skip that part of 
my remarks. 

You talked about the second review, and I am going to skip that 
part. I am just going going to say that finally we have the review 
of the OPR’s findings by Terrence Berg, a career prosecutor as-
signed to the Professional Misconduct Review Unit. Berg was as-
signed the case by the head of the review unit, and he rejected 
much of OPR’s findings with regard to individual prosecutors. In-
stead, Berg’s review determined that the problems in the Stevens 
case were part of the mismanagement and poor organization of the 
case by the Public Integrity Section. While Berg’s findings were ul-
timately overturned by the head of the review unit who sided with 
OPR, his findings raise interesting questions about the failed mis-
management of the case. 

Berg’s findings deserve particular attention for two reasons: 
First, he has been nominated by the President for a position as a 
federal district judge of the Eastern District of Michigan; and, sec-
ond, he led the U.S. Attorney’s Office in the Eastern District after 
a scandal similar to the Stevens case when a major post-9/11 ter-
rorism prosecution was dismissed because of discovery issues. So 
his judgment on this should not have been lightly overturned. 

All three reviews reached different conclusions but point to the 
same problem: a fundamental failure of justice attorneys to follow 
the rules required by the Department, courts, and the Constitution. 
So where we go from here is the focus of today’s hearing. 

Senator Murkowski has introduced this Fairness in Disclosure of 
Evidence Act, a bill designed to reform the discovery and disclosure 
process in criminal cases. We will also hear about her proposal 
from representatives of the legal community that have offered dif-
ferent views. I thank Senator Murkowski for putting forth a pro-
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posal and am looking forward to hearing from her and discussing 
it with our third panel of experts. 

Justice’s conduct in the Stevens case definitely warrants 
Congress’s attention. However, I am not sure at this point that leg-
islation to completely overhaul the criminal justice system is nec-
essary. I do have letters here from the National Association of As-
sistant U.S. Attorneys and one from Deputy Attorney General 
George Terwilliger expressing concern, and I ask that those be put 
in the record. 

Chairman LEAHY. Without objection. 
[The letters appear as a submission for the record.] 
Senator GRASSLEY. I have concerns that changes to ex parte or-

ders could have a dangerous impact by discouraging their use as 
a means to balance between defendants’ rights and the protection 
of sensitive information. There could be unwarranted disclosure of 
classified information in national security cases such as terrorism 
and espionage prosecutions. Further, these changes could impact 
witness safety as they could require Justice attorneys to provide 
evidence that could be used to harm or intimidate witnesses, a sad 
but true reality of high-profile criminal prosecutions. Where I think 
we can all agree is that reforms are needed at the Justice Depart-
ment, and I support Senator Murkowski’s efforts to achieve reform 
in the Department. I believe the failures in the Stevens case were 
not simply just a couple of line attorneys making bad decisions, so 
that brings me to something I have been crusading for a long time. 

I have been concerned about the double standard of discipline at 
the Justice Department and FBI. As recently as May 2009, the 
DOJ Inspector General found that ‘‘a perception of a double stand-
ard of discipline between higher-ranking and lower-ranking em-
ployees continues.’’ This perception was backed by the Inspector 
General’s findings that senior executives at the FBI had OPR find-
ings reversed 83 percent of the time compared with lower-level ca-
reer employees who had their findings overturned 18 percent of the 
time. While no similar review of Justice Department OPR findings 
was conducted, it is easy to see with the OPR report in the Stevens 
case how this perception continues. 

Another area of concern for me with Justice is the growing list 
of high-profile failures in the Public Integrity Section. Just last 
week, a jury found former Senator John Edwards not guilty on one 
count and a mistrial was declared on five others. 

Then there was the prosecution of State legislators in Alabama 
that ended in two acquittals, a hung jury, and allegations from the 
judge that the Government’s witnesses were racist. Add to this list 
the Stevens prosecution, the failure of the prosecution of Governor 
Blagojevich, and a pattern appears. However, this pattern is not a 
recent trend and dates back to the 1990s. At that time, the Public 
Integrity Section was unwilling to prosecute cases. When the FBI 
presented evidence of campaign finance violations in the Clinton 
administration, it looked the other way. When the FBI Director 
concluded that the law required the appointment of an independent 
counsel, the Justice Department disagreed based on frivolous legal 
analysis, keeping the cases within DOJ but then refusing to pros-
ecute. Hearings were held in the Senate, and the poor management 
of the Public Integrity Section was documented 15 years ago. 
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Clearly, something must be done at the Department to address 
the failures of the Public Integrity Section, the double standard of 
discipline, and the discovery failures. Department Attorney Gen-
eral Cole is here today on our second panel to talk about a reme-
dial effort taken following the Stevens case and ongoing efforts to 
correct the problems. I am not sure that these efforts will be 
enough, and we may need to act in Congress. That is why today’s 
hearing is so important. 

Thank you very much. 
[The prepared statement of Senator Grassley appears as a sub-

mission for the record.] 
Chairman LEAHY. Thank you. 
We will begin with Senator Murkowski, Alaska’s senior Senator. 

She and I have talked about this case on a number of occasions. 
We also worked together to pass a strong bipartisan reauthoriza-
tion of the Violence Against Women Act in the Senate, and I appre-
ciate that. I am hoping it is going to be enacted into law soon. In 
March, she introduced the Fairness in Disclosure of Evidence Act 
of 2012, on which she is going to testify today, and I told her at 
the time we would have a hearing. 

Senator Murkowski, thank you for taking the time to be here. 

STATEMENT OF THE HONORABLE LISA MURKOWSKI, A 
UNITED STATES SENATOR FROM THE STATE OF ALASKA 

Senator MURKOWSKI. Thank you, Mr. Chairman, and to the 
Ranking Member, I so appreciate the fact that you have convened 
this hearing today to take up what I believe we all agree is an im-
portant issue, and that is, as we explore whether our federal pros-
ecutors are meeting their discovery obligations. It is an important 
issue for this Committee to pursue as it goes directly and inti-
mately to the question of whether federal criminal defendants are 
being treated lawfully and consistently by application of divergent 
Brady practices across the various judicial districts here in the 
United States. 

I am hopeful that this oversight hearing will be followed in the 
near future by a legislative hearing on the bill which you have ad-
dressed, which is S. 2197. It would establish uniformity in compli-
ance with the Brady obligations. It would establish uniformity basi-
cally in three different ways: the what, the when, and the how if 
Brady is not complied with. 

So with respect to the what, S. 2197 would eliminate the materi-
ality requirement as a matter of statutory law and end the practice 
through which prosecutors rationalize their way out of disclosing 
material evidence by claiming that it is not material. 

With respect to the when, the legislation would direct that pros-
ecutors disclose Brady and Giglio material as early in the process 
as is feasible, and this would enable both sides then to evaluate the 
merits of the cases and promote appropriate and efficient disposi-
tions. 

And then, finally, S. 2197 provides trial judges with a broad 
range of remedies that can be employed if Brady obligations are 
not obeyed and the confidence then to use them. 

To appellate courts, what it does is send a strong message that 
the Brady obligation is mandatory, it is not optional, and that the 
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harmless error rule should be used sparingly when evaluating 
breaches of a Brady obligation. I believe that the legislation strikes 
an appropriate balance between competing interests in particular 
with respect to the issue of witness intimidation and protection of 
classified information, which Senator Grassley has raised. 

The bill has been endorsed by pretty broad and wide-ranging 
groups, well-respected groups. We have got the American Bar Asso-
ciation that has supported it, the American Civil Liberties Union, 
the U.S. Chamber of Commerce, so clearly coming from divergent 
perspectives but all in support of this legislation. 

Of course, the bill does have its detractors, most notably the U.S. 
Department of Justice, and I would like to take a moment to ad-
dress my concerns with their approach taken to the legislation. 

It has been widely reported in the legal press that the Justice 
Department has historically opposed efforts to establish a uniform 
Brady process. I have consistently said that Congress is perhaps 
not the most desirable of places to deliberate on Brady reform. 
Ideally, these issues would be sorted out by the Advisory Council 
on the Federal Rules of Evidence. The Justice Department would 
have us believe that the Advisory Council has considered Brady re-
form on its merits and then rejected it. But the legal press indi-
cates that the Advisory Council’s reform efforts have been aban-
doned as a direct result of the Justice Department opposition. 

I would also like to comment on the superficial approach that the 
Justice Department has taken to its evaluation of the legislation. 
The Department first criticized the bill in the press after it was in-
troduced and subsequently in hearings before the House Judiciary 
Committee. The Justice Department would have us believe that 
this legislation somehow is going to open the jailhouse doors, let 
the criminals and let the terrorists all run free—precisely the same 
sort of superficial arguments that are used so frequently to argue 
that searches conducted and evidence seized in violation of the 
Fourth Amendment should be excluded, precisely the sort of argu-
ment used to argue that the Miranda rule should be eliminated. 

Now, under our system of justice, the victim has rights, the gov-
ernment has rights, and the defendant has rights. And one of the 
defendant’s rights is the disclosure of exculpatory evidence in the 
hands of the government. Another of the defendant’s rights is ac-
cess to information suggesting that a government witness might 
not be forthright and truthful. The government’s interest in pros-
ecution is balanced then against the defendant’s interests in a fair 
trial. In this instance, the government would have us ignore that 
the defendant has rights which need to be uniformly administered, 
and that is how the government got into the Brady mess that it 
presently finds itself in. 

As this Committee hear from Mr. Schuelke, prosecutors from 
time to time exhibit a contest mentality which gets in the way of 
their judgment with respect to the rights of the defense, and that 
is why I think it is important for Congress to speak to the obliga-
tions with a single and enduring voice. A criminal defendant’s 
rights should not depend on whether or not Mr. Holder or someone 
else is the Attorney General or whether the Attorney General 
comes from one party or another. The obligations and the rights 
should be uniform, they should be predictable, and they should be 
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consistent. And as you have noted, Mr. Chairman, it should not 
make any difference who that defendant is. 

Now, I would also acknowledge that some would argue that S. 
2197 is not sufficiently protective of the interests of defendants. 
These experts would have us go to an open-file system of discovery. 
I do think that there are merits to this approach provided that the 
exceptions do not swallow up the rule and discovery is provided 
sufficiently early in the process to then be meaningful. 

My suggestion to the Justice Department is that they express a 
willingness to work with me and the Committee on a set of unified 
Brady practices that can be legislated. If the Justice Department 
thinks that S. 2197 is not sufficiently balanced or protective of 
some interest or another, perhaps they could propose a concept 
that would make it more balanced. But I am sad to say that since 
my legislation was introduced in March, I have had no direct con-
tact from the Justice Department until yesterday when Mr. Cole 
did call me to discuss this hearing. But I think that that suggests 
that the Justice Department does not take this effort seriously, and 
if that is the case, it suggests that this is somewhat of an arrogant 
or a dismissive approach. And I think that is unfortunate. 

I would respectfully submit that the Justice Department is in no 
position to be arrogant. The latest chapter in the Ted Stevens pros-
ecution demonstrates that beyond a reasonable doubt. Every time 
I read a postmortem on the Stevens prosecution, I am left more 
and more convinced that it was fatally mismanaged from the get- 
go, and the Justice Department’s unwillingness to stop it from 
going to the jury despite the many red flags that justice had not 
been done I think is unconscionable. 

The Office of Professional Responsibility report released in late 
May reveals that there was considerable doubt as to whether the 
Justice Department would go forward with the indictment. Once it 
did go forward, it is evident that the case was mismanaged from 
the very top to the very bottom. Senior Public Integrity Section 
managers were more interested in the egos of staff attorneys 
passed over for first-chair responsibilities than seeing that Brady 
was carried out. Brady obligations were delegated to law enforce-
ment officials who were neither properly trained nor supervised to 
carry out their responsibilities. 

There was poor communication between Washington and the 
Alaska attorneys that were working the Brady issue, and in spite 
of all of these deficiencies, the Office of Professional Responsibility 
offers only a slap on the hand to one senior official in Main Jus-
tice—that would be Ms. Morris—who was responsible for super-
vising the case, not anything directed toward her boss. 

I would also note that while Mr. Schuelke found that the Brady 
violations committed by two members of the Alaska U.S. Attorney’s 
Office were intentional, the Office of Professional Responsibility 
simply discards this finding, and the reason, I think, is obvious. 
The Office of Professional Responsibility never once considered Mr. 
Schuelke’s findings. Its report was issued August 15, 2011, about 
90 days before Schuelke’s report was completed. I cannot under-
stand why the Office of Professional Responsibility did not go back 
and reconsider its report in light of Schuelke’s conclusions. 
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The public deserves to know whether the Office of Professional 
Responsibility concurs with each of Schuelke’s conclusions, or does 
not, and why. The Department’s plans to expeditiously close the 
books on this unfortunate episode will prevent the people of Alaska 
from ever reaching closure on this issue. 

The Ted Stevens prosecution was one of the most sensitive and 
probably one of the most delicate, one of the most important pros-
ecutions that the Justice Department has ever undertaken, and I 
say this because few prosecutions cut as close to the relationship 
of the American people to the government as this one did. 

If the Justice Department is going to allow a case involving a sit-
ting Senator seeking reelection to go to a jury weeks before that 
Senator’s general election, it must be absolutely certain that the 
defendant’s rights were meticulously observed. In other words, if 
the Justice Department had the slightest doubt that it conducted 
its trial in the fairest fashion, it should have asked for—it actually 
should have demanded a mistrial. 

With 20/20 hindsight, there is no question that this case should 
never have gone to the jury, and with 20/20 hindsight, it is now 
evident that the right of the people of Alaska to select a Senator 
of their choosing was interfered with by the Justice Department’s 
malfeasance that permeated every aspect of this prosecution. This 
is truly one of the darkest moments in the Justice Department’s 
history. I have said that before. We are no longer able to do justice 
to Senator Stevens as he was defeated and then died less than two 
years later. But we can, through legislation, through reforms, make 
a start in ensuring that the same fate does not befall other defend-
ants. 

Mr. Chairman, I thank you for your attention to this issue and 
look forward to working with you and Members of the Committee. 

[The prepared statement of Senator Murkowski appears as a 
submission for the record.] 

Chairman LEAHY. Well, thank you. 
The providing of exculpatory evidence to a defendant should be 

the sine qua non of any prosecution, whether it is a State prosecu-
tion, a federal prosecution, or any prosecution. If we are going to 
have a justice system, justice, the true meaning of the word ‘‘jus-
tice,’’ I do not care whether it is a State court, a federal court, if 
the prosecution has exculpatory evidence available only to them, 
they have a duty to give it to the defense. They might not like the 
idea, but that duty, unless it is enshrined in the minds of every-
body, our justice system is damaged. I felt this as a prosecutor. I 
feel this as a Senator. I feel it especially as an American. 

I know, Senator Murkowski, that you have other places you are 
supposed to be, and Senator Grassley and I have already discussed 
this. We will not have questions at this time for you, but I thank 
you for being here. 

Senator MURKOWSKI. I thank you. And, again, I look forward to 
working with the Committee and the Department as we resolve 
these issues. Thank you. 

Chairman LEAHY. Senator Murkowski mentioned James Cole 
and the conversation they had. Mr. Cole was confirmed by the Sen-
ate to be the Deputy Attorney General at the Department of Jus-
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tice. It is the number two leadership position at the Department. 
He was confirmed June 20, 2011. 

Mr. Cole first joined the Department in 1979 as part of the Attor-
ney General’s Honors Program, served for 13 years, first as a trial 
attorney in the Criminal Division, later as the Deputy Chief of the 
Division’s Public Integrity Section, the section that handles inves-
tigation and prosecution of corruption cases against officials and 
employees at all levels of government. He entered private practice 
in 1992 and was a partner at Bryan Cave from 1995 to 2010 spe-
cializing in white-collar defense. 

I have known Mr. Cole for years, and I am delighted to have you 
here. Please go ahead, and then we will open it up to questions in 
the usual order, going back and forth between both sides. 

STATEMENT OF THE HONORABLE JAMES COLE, DEPUTY AT-
TORNEY GENERAL, U.S. DEPARTMENT OF JUSTICE, WASH-
INGTON, DC 

Mr. COLE. Thank you, Mr. Chairman. Chairman Leahy, Ranking 
Member Grassley, and distinguished Members of the Committee, I 
appreciate the opportunity to appear before you to discuss the De-
partment’s commitment to criminal discovery procedures that will 
result in fair trials, the serious public safety risks that would result 
if pending discovery legislation were enacted, and also to talk about 
the recently imposed discipline on two prosecutors responsible for 
the discovery failures in the prosecution of former Senator Ted Ste-
vens. Having been both a prosecutor and for nearly 20 years a 
criminal defense attorney, I understand the critical importance of 
all of these issues. 

What occurred in the Stevens case was unacceptable, but it is 
not representative of the work of the prosecutors in the Depart-
ment of Justice, and it does not suggest a systemic problem war-
ranting a departure from longstanding criminal justice practices 
that have contributed to a record reduction in the rates of crime 
in this country and that have provided defendants with a fair and 
a just process. The Stevens case was one in which the well-estab-
lished rules governing discovery were violated. It is not one in 
which the rules themselves were found to be insufficient to ensure 
a fair trial. 

The lesson from Stevens was not that the scope of existing dis-
covery obligations needed to change but, rather, that the Depart-
ment needed to focus intently on making sure that its prosecutors 
understand and comply with their existing obligations. And we 
have done just that. 

Under Attorney General Holder’s leadership, the Department has 
taken unprecedented steps to ensure that federal prosecutors meet 
their discovery obligations. In January 2010, my predecessor issued 
a memorandum instructing prosecutors to provide broader and 
more comprehensive discovery than before, to provide more than 
the law requires, and to be inclusive when identifying the members 
of the prosecution team for discovery purposes. 

Since then, the Department has instituted mandatory rigorous 
training for all federal prosecutors, appointed a national criminal 
discovery coordinator who reports directly to me, appointed local 
discovery coordinators in each U.S. Attorney’s Office, and provided 
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prosecutors with key discovery tools such as online manuals and 
checklists. 

The specific steps we have taken, which are detailed in my writ-
ten testimony, have already had a demonstrable effect of improving 
criminal discovery practices nationwide. And what is more, we 
have institutionalized these reforms so that they will be a perma-
nent part of the Department’s practice and culture. 

Despite these actions, some have argued that legislation is nec-
essary to alter federal criminal discovery practice. The Department 
does not share that view. Legislation along the lines being proposed 
by Senator Murkowski would alter the balance between ensuring 
protection of a defendant’s constitutional rights and safeguarding 
the equally important public interest in a criminal trial process 
that reaches timely and just results, safeguarding victims and wit-
nesses from retaliation and intimidation, protecting ongoing crimi-
nal investigations from undue interference, and recognizing critical 
national security interests. 

Unfortunately, our concerns are more than merely theoretical, 
and in my written testimony, we set forth examples of witnesses 
being intimidated, assaulted, and even killed after their names 
were disclosed in pretrial discovery. Law enforcement officials 
throughout the Nation repeatedly confront chilling situations 
where witnesses are murdered to prevent them from testifying. 

The bill ignores the very substantial costs the legislation’s addi-
tional disclosure requirements would impose—costs to the 
reputational and privacy interests of witnesses, and, if witnesses 
become less willing to step forward, costs to society from the loss 
of the just conviction of the guilty. In national security cases, such 
results could have devastating consequences with respect to the 
government’s ability to protect the American people, an ability that 
depends upon obtaining the cooperation of confidential human 
sources. 

The bill would also give the defendants the perverse incentive to 
wait to plead guilty until close to trial in order to see whether they 
can successfully remove identified witnesses from testifying against 
them. These are real costs and ones that both the Supreme Court 
and the Congress have taken great pains to avoid incurring. Unfor-
tunately, they are costs that the bill does not account for. 

But it must be noted that when the Department discovers that 
the applicable rules that exist have been violated, it takes discipli-
nary action. Late last month, the Department provided this Com-
mittee the OPR investigative report in connection with the federal 
prosecution of Senator Stevens. That report reflects OPR’s thor-
ough examination of the allegations of misconduct in the case. OPR 
concluded that the government violated its obligations under the 
constitutional Brady and Giglio principles and under the Depart-
ment of Justice policy by failing to disclose exculpatory statements 
by the prosecution and by prosecution witnesses during trial prepa-
ration sessions and law enforcement interviews and by failing to 
disclose a witness’ alleged involvement in securing a false sworn 
statement. 

OPR found that two prosecutors violated existing rules, thus de-
priving Senator Stevens of a fair trial. With respect to those two 
prosecutors, the Department found each should be suspended with-
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out pay, one for 40 days, the other for 15. The prosecutors violated 
existing rules and are being held to account for that violation. 

The objective of the criminal justice system is to produce just re-
sults. This includes ensuring that the processes we use do not re-
sult in the conviction of the innocent, and likewise ensuring that 
the guilty do not go free. It also includes an interest in ensuring 
that other participants in the process—victims, witnesses, and law 
enforcement officers—are not unnecessarily subjected to physical 
harm, harassment, public embarrassment, or other prejudice. 

For nearly 50 years, a careful reconciling of these interests has 
been achieved. The legislation proposed by Senator Murkowski 
would disturb this careful balance without a demonstrable im-
provement in either the fairness or the reliability of criminal judg-
ments and in the absence of a widespread problem. 

As the Judicial Council’s Rules Committee recently agreed, the 
rules of discovery do not need to be changed—and the Stevens case 
did not prove otherwise. Rather, it demonstrates that prosecutors, 
their supervisors, and other law enforcement officials need to recog-
nize fully their obligations under these rules that do exist. They 
must see to it that they are applied fairly and uniformly and must 
be given tools to meet their discovery obligations rigorously. This 
is what the Department has done since the Attorney General di-
rected the dismissal in the Stevens case. And it is what the Depart-
ment will continue to do in the future under the policies and proce-
dures that have been implemented and institutionalized during the 
past three years. 

Thank you, Mr. Chairman. I am prepared to answer any ques-
tions. 

[The prepared statement of Mr. Cole appears as a submission for 
the record.] 

Chairman LEAHY. Well, thank you. The Attorney General did the 
right thing in directing, even after the guilty verdict, the dismissal 
of the Stevens case because of all the misconduct there. What I 
worry about—and I must admit I come at this with the mind-set 
I had as a prosecutor, and I know some of the superb prosecutors 
we have, not only our State prosecutors but in our federal system. 
But I also know that with some you get this idea of an environ-
ment where securing a conviction is the most important measure 
of a prosecutor’s success. And if you are in the Justice Department, 
you have huge resources behind you. Millions of dollars were spent 
on this fiasco, and in the Edwards case to get a hung jury and a 
not guilty verdict. Whether you believe one way or the other about 
Mr. Edwards’ conduct, but many people from the right to the left 
have asked what was the crime involved, not behavior anybody 
would approve of, but what was the crime. But millions of tax dol-
lars were spent on that. In the Stevens case, it seemed to be driven 
by let us get a conviction at all costs, and somehow justice, the 
question of justice, gets lost. 

Now, some have criticized the OPR report for focusing more on 
the conduct of line attorneys than on the role of supervisory fail-
ures in the Stevens prosecution. The OPR report concluded that 
two Alaska-based line prosecutors committed reckless professional 
misconduct and recommended suspension but did not make a pro-
fessional misconduct finding against any of the other prosecutors. 
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And one of the supervisors of the Stevens prosecution was found 
by OPR to have exercised poor judgment and failed to supervise 
discovery but was not disciplined. 

What responsibility does supervision and the leadership of the 
Public Integrity Section and the Criminal Division bear for what 
happened in the Stevens case? It is easy to talk about the line at-
torneys, but at the higher level, the supervisor, what kind of re-
sponsibility did they have? They are certainly well aware of this 
case going on. 

Mr. COLE. Well, Mr. Chairman, I think there are two separate 
issues here. One is the question of misconduct from the OPR find-
ings, and the other is a question of good management. As you have 
pointed out in talking about Attorney General Jackson and as Jus-
tice Jackson noted in his opinions, the role of the prosecutor is to 
make sure that justice is done at all costs. It is not just to win; it 
is to make sure justice is done. 

In regard to the two line attorneys, they were found to have ac-
tually committed professional misconduct by OPR, but the OPR re-
port, as did the Schuelke report, goes into the management failures 
and the supervisory failures of some of the people who were in the 
supervisory line in that matter. They did not find that they had en-
gaged in professional misconduct, but they found that they had not 
performed as they should have as managers. That is different. It 
is not something to be sanctioned in that way. But I will note that 
as soon as the review that was done that Attorney General Holder 
had ordered after the allegations in the Stevens case came to light, 
the two supervisors that were in the Public Integrity Section were 
assigned to non-supervisory positions. And so from the manage-
ment role standpoint, that was being dealt with. 

Chairman LEAHY. Well, we have what Terrence Berg said, who 
was a long-time career prosecutor initially charged with assessing 
discipline in the matter. He said, ‘‘Conduct by the supervisors was 
of equal or comparatively greater consequence in causing the dis-
closure violations, created a unique and extremely difficult set of 
circumstances under which line attorneys were required to func-
tion.’’ 

Without going into a debate of whether he is right or wrong in 
that, do you believe the changes that you have instituted in the De-
partment of Justice addressed this problem? 

Mr. COLE. Yes, Mr. Chairman, I do think the changes we have 
made address this problem. We have taken great pains to try and 
elevate the issues of proper discovery and following the rules of dis-
covery to a point where everybody, every supervisor, every trial at-
torney, is required every year to take the training. As the Deputy 
Attorney General, I am required to take this training every year. 
It is the constant topic not only of training, but of supervisory con-
trol over every case. It is one of the things we always ask about 
and always make sure is being done, that the rules that we have, 
which are robust, for discovery are being complied with. 

Chairman LEAHY. But those are your rules, and I commend the 
rules. I have commended both you and Attorney General Holder on 
that. But if the Department determines you have to have these 
kind of rules and broader disclosure of exculpatory and impeach-
ment evidence, even more than the Constitution requires to make 
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sure everything is fair, the Congress looks at it. Attorneys General 
come and go. Why should Congress not consider codifying these 
policies in order to allow for consistent enforcement by independent 
judges? Which sort of goes to the question that Senator Murkowski 
raises. That will be my last question. 

Mr. COLE. I think you raise a good question, Mr. Chairman, and 
it is one we have thought about a great deal. As we went and de-
veloped the standards that we use for discovery disclosures, par-
ticularly for Brady and Giglio material that are in the U.S. Attor-
neys’ Manual—and those have been in there since 2006—they go 
beyond, as you noted, the constitutional minimums, and that is 
something that we want to encourage in the Department of Justice, 
that the constitutional minimums are just that. They are the mini-
mums that the law requires. But we want our prosecutors to go be-
yond them, and we want them to use their discretion and their 
abilities in these cases to make sure that fairness is being done. 

So anytime that the Department should voluntarily decide that 
it will go beyond what the law requires and give defendants in 
criminal cases more than the law demands that they be given, if 
you then take that as the benchmark and say, okay, we are now 
going to codify that, I am concerned that it would be a disincentive 
for the Department to ever go beyond what the law requires if it 
starts to then become the new floor. And the Department will say, 
well, we do not want to keep moving that floor; we want to make 
sure that we have the ability—because some of these issues, what 
is favorable to the defendant, what is significant to the defendant’s 
case, are sometimes judgment calls, and we want to encourage our 
prosecutors, with a little bit of a buffer, to make those judgment 
calls generously. But if you start putting them into the new floor, 
if you will, by codifying them, you start making prosecutors just 
hew to the minimums, and I would rather that they not hew to the 
minimums. I would rather that they go beyond them. 

Chairman LEAHY. We will have more discussion of that, but I 
want to yield to Senator Grassley, who is the Ranking Member and 
famously known as the grandfather of Pat Grassley, who won his 
primary last night. 

[Laughter.] 
Chairman LEAHY. Congratulate your grandson for me. 
Senator GRASSLEY. I will, and I am sure the whole country 

knows it now. 
First of all, Senator Hatch was here for just a short period of 

time. He had to go to the floor, and he wanted me to express that 
he had great interest in this issue. He wants to see that the crimes 
against Senator Stevens, et cetera, do not happen again, and he 
may be able to come back, but just in case he does not. 

Also, I had questions along the lines of your questioning, so I am 
not going to go over that ground again. 

Mr. Cole, obviously, you know, we are upset about the mis-
conduct of the prosecutors in the Stevens case. We do not want fu-
ture instances of people having their constitutional rights denied. 

If S. 2197 had been in effect during the Stevens case, would the 
results have been any different? And could you explain why they 
would be different? 
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Mr. COLE. Senator Grassley, I do not think the results would 
have been different because the problem was not what the rules 
were that were in place. The problem was that the prosecutors in 
the case did not follow the rules, and that was the real damage and 
harm in the Stevens case. So we believe and we are confident that 
the rules, had they been followed, would have produced all of the 
information that should have been produced in the Stevens case 
and it would have been a fair and a just trial. 

Senator GRASSLEY. You heard what I said in my opening re-
marks about the Inspector General of the Department reviewing 
disciplinary procedures at the FBI. In 2009, the Inspector General 
found that a perception of a double standard continues to plague 
the FBI; however, the report also found that 83 percent of the SES 
employees had negative disciplinary proceedings overturned com-
pared to only 18 percent of career employees. The OPR report con-
tinues to support the theory of a double standard by holding line 
attorneys accountable but not their managers, despite both the 
Schuelke and Berg reports finding the mismanagement of DOJ su-
periors was a significant factor. 

How should we view the OPR report as anything but evidence of 
a double standard of discipline for managers and line employees? 

Mr. COLE. I do not think the OPR report does show a double 
standard, Senator. I think what we have here is two different sets 
of conduct. We had misconduct by the line prosecutors by not ful-
filling their discovery obligations. And I think we had poor super-
vision and mismanagement by the supervisors in not making sure 
that the trial attorneys were, in fact, paying attention to those 
rules, as was gone through in great detail in both reports, by 
micromanaging the trial teams as opposed to letting them do their 
jobs. 

Those are the kinds of things, while we do not think they are 
proper and we do not think it is the way our managers should per-
form, they do not rise to the level of misconduct. So we deal with 
them as a management issue as opposed to a misconduct issue be-
cause they do not violate rules, but they do not produce the kinds 
of results we want to have produced in the Department of Justice. 
So we dealt with that as a management issue. 

Senator GRASSLEY. Well, then let me follow up on whether or not 
you believe Morris and Welch had a duty as attorneys in charge 
to oversee the production of Brady material. And why were they 
not held accountable by OPR for the failures in the Stevens case 
even though the Schuelke and Berg reviews thought they should 
be? 

Mr. COLE. Well, first of all, OPR did find that there was poor 
judgment on the part of Ms. Morris, who was the chief trial attor-
ney on the trial team and had delegated the review of the Brady 
material to an FBI agent, which is unusual, and had not ensured 
that all the trial attorneys had gone back and reviewed what 
redactions were being made and made sure that what was being 
produced was all that should be produced. 

It was not as though she was personally aware of things that 
were not being produced, and that was her poor judgment failure, 
that she was not aware and she was not supervising it properly. 
But that is different than misconduct. 
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The concern that I think we find with Mr. Berg’s view is that he 
was not suggesting that the supervisors be elevated to the level of 
misconduct. He instead was suggesting that the trial attorneys, 
their misconduct would be discounted because of poor supervision. 
And I think that both OPR disagreed with that, the head of the 
Professional Misconduct Review Unit disagreed with that, and that 
is why there were changes made in that regard. 

Senator GRASSLEY. In our investigation of Fast and Furious, a 
supervisor in the U.S. Attorney’s Office in Arizona named Patrick 
Cunningham refused to testify before the House Oversight Com-
mittee on grounds that he might incriminate himself. He then re-
signed a few days later. This raises questions about how the De-
partment manages situations where the prosecutor may have en-
gaged in criminal misconduct. I understand that Mr. Cunningham 
has a constitutional right of the Fifth Amendment, but does he 
have the right to continue supervising federal prosecutors after 
having pled the Fifth? And, hypothetically, if he had not resigned, 
would you have allowed him to continue supervising prosecutors 
while invoking his Fifth Amendment rights? 

Mr. COLE. Senator, in that matter, obviously Mr. Cunningham 
had his own counsel. His counsel gave him advice on whether or 
not he should assert his Fifth Amendment right, and he proceeded 
in that regard. He left fairly shortly after that, and we were not 
in a position of having to evaluate that. 

What we would normally do in those situations is try and find 
out what the facts are behind the matter and make our judgment 
based on those facts. 

Senator GRASSLEY. Thank you, Mr. Chairman. 
Chairman LEAHY. Thank you very much. 
Senator Klobuchar. 
Senator KLOBUCHAR. Thank you very much, Mr. Chairman. 

Thank you, Mr. Cole. 
As Senator Leahy mentioned, many of us up here are former 

prosecutors, and I always viewed that job as—we would always call 
it a ‘‘minister of justice,’’ that our job went beyond prosecuting the 
guilty. It was also protecting the innocent, and I think a larger 
duty to uphold the system of justice and uphold the system of law, 
and that is what is so troubling about what happened here. 

I was listening to your answer to Senator Leahy’s last question 
about why not codify the rules that we have in place, and I think 
your answer would be—and you can change it if you like, but that 
we are doing better—you know, we have started this education ef-
fort with all the prosecutors and done something. When Attorney 
General Holder came in, he started a new program here. But is 
there any way to track whether this has worked as opposed to codi-
fying these rules in terms of disciplinary actions, in terms of ap-
peals, in terms of reversals before this education on discovery was 
put in place? 

Mr. COLE. Well, one of the things, I think, that needs to be point-
ed out is that the instances where there have been findings of mis-
conduct for violating the discovery rules is infinitesimally small. 
We have looked at it over, I think—— 

Senator KLOBUCHAR. And you are talking about it under Attor-
ney General Holder or former—— 
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Mr. COLE. Even, frankly, before that. We have looked at it over 
the past 10 years, and the percentage of cases where there have 
been discovery violations, where there was misconduct involved, is 
something like three-hundredths of one percent of all the cases that 
have been brought. And I think it is worth pointing out there is 
no shortage of defense attorneys, having once been one, who will 
make any argument that there is a discovery violation at any mo-
ment in any case and push that very, very hard. Also, anytime that 
a judge who is in charge of the case sees any discovery violation, 
the judge, if he puts it into an opinion, our Office of Professional 
Responsibility picks that up. They look at all legal opinions to find 
any indication of that. And under our own rules, if a judge makes 
that kind of finding, even if the prosecutor disagrees with it, the 
prosecutor is required to inform OPR that, in fact, the judge has 
found that there was a discovery violation. So we have a lot of 
sources to put allegations of discovery violations into the system. 

I think part of what we look at in terms of any additional legisla-
tion to codify what is being done is that you are legislating judg-
ment, and I think that is a difficult thing to do. The rules are good 
rules. They provide beyond the constitutional minimums. They pro-
vide what should be done on an everyday basis to make sure that 
nobody, whether they are rich or poor or famous or not famous, 
gets a fair trial. What is really the heart of what happened in the 
Stevens case was bad judgment, not paying attention, and poor su-
pervision. 

Senator KLOBUCHAR. And you must understand where Senator 
Murkowski is coming from, hearing her passion for this, that she 
is really standing in Senator Stevens’ shoes. He sadly, tragically, 
cannot be here today. How do you respond to some of the things 
that she said about the timing of this and what happened in terms 
of the Justice Department’s decision to move forward? 

Mr. COLE. Well, obviously, the decision to move forward with the 
case was made long before I was in the Justice Department, long 
before Attorney General Holder was in the Justice Department. So 
I cannot really speak to what those decisions—how those decisions 
were made. 

I can understand Senator Murkowski’s concerns. We find what 
happened in the Senator Stevens case wholly unacceptable. And I 
am hard-pressed to find another instance where the Attorney Gen-
eral would come in, look at a case, see a discovery violation, and 
instead of just saying let the court work it out, walk in and take 
the initiative of actually dismissing that case on our own initiative. 
That is very unprecedented. 

Senator KLOBUCHAR. The last question. My ears perked up when 
I heard you talk about the potential danger of disclosing names. 
We had several cases when I was a prosecutor where jurors were 
actually threatened because their names were out there or people 
had identified them. Could you just walk through your concerns 
about that issue? 

Mr. COLE. We have had a number of instances where, while peo-
ple are awaiting trial, they may find out the name of one of the 
witnesses or two of the witnesses or several of the witnesses 
against them. We have had instances—and it is detailed in my 
written testimony—where the family of a witness, their house was 
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firebombed in the middle of the night, and several children and 
some adults, relatives of this witness, were in the house and were 
killed. We have had a witness who walked out of a halfway house 
after having been identified who was killed to prevent her from tes-
tifying at trial. We have had instances where the defense attorney 
received the name and the statements of witnesses in the course 
of discovery, gave them to a relative of the defendant, and the wit-
ness was then killed. 

So these, sadly, happen more than we would like to see them 
happen and create a great concern on our part that this be care-
fully controlled. You still have to have discovery. You still have to 
make sure that the trial is conducted fairly. But these are counter-
vailing concerns that are very important that need to be protected 
and taken care of. 

Senator KLOBUCHAR. Thank you very much for your testimony. 
Mr. COLE. Thank you, Senator. 
Chairman LEAHY. Thank you very much, Senator Klobuchar. 
I am going to yield to Senator Cornyn but first ask consent that 

a letter from the Chair of the Judicial Conference Committee on 
Rules of Criminal Procedure sent to Senator Grassley and myself 
be included in the record. 

[The letter as a submission for the record.] 
Chairman LEAHY. Senator Cornyn. 
Senator CORNYN. Thank you, Mr. Chairman, for holding this 

hearing. Good morning, Mr. Cole. 
Mr. COLE. Good morning, Senator. 
Senator CORNYN. I join Senator Grassley in expressing deep con-

cern about what appears to be a troubling lack of accountability at 
the Department of Justice, and it is not just limited to this one in-
stance where there is a suspension of these lawyers for 15 and 40 
days. Under the circumstances of this case, it hardly seems ade-
quate to dismiss the case once what happened here occurred, and 
then to have suspensions for that short period of time hardly seems 
like a just outcome. 

But I also would join Senator Grassley in expressing concern 
that as part of the investigation into the botched gunrunning oper-
ation known as Fast and Furious that the Department has unfortu-
nately misled Congress. Mr. Breuer came back nine months after 
the fact and said, ‘‘Sorry about that,’’ but, again, very little account-
ability there. 

But what I want to focus my attention on and ask your opinion 
about are two sensitive national security leaks, specifically on our 
intelligence efforts on Iran’s pursuit of nuclear weapons, and the 
war against al Qaeda and the use of drone strikes, two highly sen-
sitive and highly classified programs. 

First of all, just to lay the groundwork, is it a crime to leak clas-
sified information on the part of a government employee? 

Mr. COLE. Without going into all the details, generally, yes, it is, 
Senator. 

Senator CORNYN. Just looking at the article in the New York 
Times on the so-called Kill List and the President’s personal par-
ticipation in that process and the process by which 100 national se-
curity personnel are patched in by videoconference to go through 
this list and then make recommendations to the President, it says 
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in this article that, ‘‘David Axelrod, the President’s closest political 
adviser, began showing up at the ‘Terror Tuesday’ meetings, his 
unspeaking presence a visible reminder of what everyone under-
stood: a successful attack would overwhelm the President’s other 
aspirations and achievements.’’ 

Are you aware or can you confirm that Mr. Axelrod participated 
in that? And wouldn’t that concern you? 

Mr. COLE. Well, two things, Senator. Number one, Mr. Axelrod 
was no longer with the White House by the time I started serving 
as Deputy Attorney General; and, number two, those meetings are 
classified, so I would not be at liberty to talk about what occurred 
inside at those meetings. 

Senator CORNYN. In the article on the Kill List, which is intrigu-
ing and troubling in a number of different respects that I do not 
have the time to go into here, the reporters Joe Becker and Scott 
Shane said, ‘‘In interviews with the New York Times, three dozen 
of his current’’—meaning the President—‘‘and former advisers de-
scribe Mr. Obama’s evolution since taking on the role, without 
precedent in Presidential history, of personally overseeing the 
shadow war with al Qaeda.’’ 

As a prosecutor and Deputy Attorney General of the United 
States, does it trouble you that current and former advisers of the 
President would talk to reporters and disclose classified informa-
tion about this highly sensitive program? 

Mr. COLE. It troubles me that anybody who has classified infor-
mation and lawfully has it would then disclose it in violation of 
their duties to keep that classified information secret. 

Senator CORNYN. Are you aware that any of this had been de-
classified? 

Mr. COLE. I am not aware of any of that. 
Senator CORNYN. And, also, the whole issue of the use of cyber 

attacks to try to disrupt Iran’s pursuit of nuclear weapons, a highly 
sensitive and classified program, and I must say even in classified 
settings it is difficult for Members of Congress to get information 
on some of these issues. Now we read about it, of course, on June 
1 in the New York Times once again. 

It seems to be that there is some sort of coordinated effort to leak 
classified information, which, of course, jeopardizes the sources of 
that information, because if the sources realize that they are going 
to be exposed to being identified in public, then they are not likely 
to cooperate. Likewise, our allies whom we are working with would 
be unlikely to share information. And, indeed, disclosure of classi-
fied information like this makes the world a more dangerous place 
for the people of the United States. 

So I would just like to ask you, is it the intention of the Depart-
ment of Justice to pursue an investigation? It seems to me that if 
you can—these interviews took place by talking to three dozen cur-
rent and former advisers. Another article, the one on the cyber at-
tacks, talks about quotations from President Obama, according to 
members of the President’s national security team who were in the 
room, I mean, that is a rather small and defined number of people 
who would be the potential source of those leaks. 

Is it your intention and the Department of Justice’s intention to 
conduct an investigation of this to see if prosecution is warranted? 
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Mr. COLE. I do not mean to dodge the question, Senator, but ob-
viously we are talking about material that, if it exists, would be 
very classified, and the existence of it itself obviously would be 
classified. So it is a difficult topic to talk about without treading 
into the area of either confirming or denying that such information 
exists, which I think is also in the realm of how sensitive and clas-
sified anything like that might be, were it to exist. 

Senator CORNYN. So this information is so classified you cannot 
even confirm it—— 

Mr. COLE. Well, there is a lot of information that is classified at 
a very high level, and obviously, as you described it—I take you at 
your word that information of that nature would be very, very sen-
sitive and agree that information of that nature, should it exist, 
would be very, very sensitive. 

Senator CORNYN. If confirmed, do you believe that a special pros-
ecutor or special counsel would be warranted? 

Mr. COLE. I do not believe that it would be necessary in this 
case, no. 

Senator CORNYN. If I may ask, Mr. Chairman, just one follow-up 
question. Thank you for your usual courtesy. 

The problem of accountability that Senator Grassley addressed 
earlier and that I touched on, too, ranging across so many different 
topics to me raises the concern that I think the Justice Department 
is perhaps the hardest job that you and Attorneys General gen-
erally have, and that is to maintain a separation between the polit-
ical operations of an administration and your separate professional 
responsibility as a lawyer and as the chief administrator of justice. 
Can you understand why people would be worried, if these types 
of stories were confirmed, that there has been not only cooperation 
but collaboration and a lack of accountability when it comes to 
maintaining those separate and distinct roles, pursuing justice and 
winning the next election? 

Mr. COLE. We are always cognizant of the fact that the role of 
the Justice Department is a very sensitive role and has to be sepa-
rated from not only the actual influence of politics but the appear-
ance of any influence of politics, and we take great pains to both 
separate what the Justice Department does from any actual or ap-
parent influence by the White House and, with all due respect, try-
ing to separate what the Justice Department does from any actual 
or apparent influence from the Congress, because we just do not 
want politics in it at all. 

Chairman LEAHY. The questions asked by the Senator from 
Texas are legitimate questions, and I worry that we see this so 
often. I do recall a time when then Director of the CIA, Mr. Casey, 
was required to report certain things to the so-called Gang of 
Eight, and over a period of several weeks he came up to the Hill 
three times to report something that had not been reported to Con-
gress, even though required by law to be reported to Congress, but 
had been on the front page of the New York Times. On the third 
time that he came up, he was asked in the hearing, ‘‘You want to 
report these things to us, but you never do. Wouldn’t it be easier 
just to send us each a copy of the New York Times marked ‘Top 
Secret’? ’’ Because three things would happen: one, we would get 
the information in a more timely fashion than we ever got it, from 
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Mr. Casey; second, we would get greater detail; and, third, of 
course, you would have that wonderful crossword puzzle. 

[Laughter.] 
Chairman LEAHY. I appreciate the chuckles insofar as I was the 

one that said that to him, but I appreciate the chuckles around the 
room. I should note for the record that Mr. Casey was not amused. 

Senator CORNYN. Mr. Chairman, if I may—— 
Chairman LEAHY. And I do not suggest by saying that that this 

is something amusing because, as I read these articles in the New 
York Times, like the Senator from Texas and we all have, you can 
get these briefings when you want. I remember sitting there just 
fuming as I read the details of what was—and I have not had a 
briefing yet to determine whether what was in there was accurate 
or not, so I am not saying whether it was—but if it was, it should 
not be in a newspaper. 

Senator CORNYN. Mr. Chairman, thank you for your comments 
and your leadership on these issues, but I would just—my concern 
really comes from our independent constitutional responsibility to 
provide oversight of the Federal Government, including the Depart-
ment of Justice. And that implies, indeed requires, a certain ac-
countability and transparency, and we need to get information to 
be able to do our jobs, or else we are failing to do our jobs in hold-
ing the Department of Justice or any federal agency accountable. 

Senator WHITEHOUSE. Mr. Chairman. 
Chairman LEAHY. We are in agreement on that. What I am going 

to do—Senator Whitehouse? 
Senator WHITEHOUSE. May I add one point while we are having 

this moment of discussion? That is, the executive branch has an 
enormous advantage in these discussions versus the legislative 
branch, which is that the executive branch has a great number of 
officials who are, by virtue of their official responsibilities, 
declassifiers. And as they utter classified information, it becomes 
declassified because they have uttered it. There are no declassifiers 
in the legislative branch of government. We have to go through ex-
haustive procedures. And so I just wanted to add that point to this 
discussion. I thank the Chairman for his courtesy. 

Chairman LEAHY. What I am going to do, I am going to yield to 
Senator Franken, and I am going to ask Senator Coons to take the 
gavel, and he has agreed to do that, as I go to another hearing. But 
thank you. And, Senator Franken, thank you. You have been here 
diligently through all of this. Please go ahead, sir. 

Senator FRANKEN. Thank you, Mr. Chairman. 
Deputy Attorney General Cole, when the court-appointed special 

counsel appeared before the Committee in March, basically on this 
subject, I asked him whether in close cases could prosecutors 
present evidence to judges in camera and seek ex parte advisory 
opinions about their Brady obligations. He said that that was an 
option. Do your prosecutors ever take that approach? And, more 
generally, what instructions do you give your prosecutors when 
they are unsure whether to produce evidence? 

Mr. COLE. First of all, sure, prosecutors do take that approach. 
When I was a prosecutor, I would at times take that approach. But 
what we instruct our prosecutors to do—and it is in the U.S. Attor-
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neys’ Manual—is if it is a close call, turn it over. And that is the 
general rule that we want them to follow. 

Senator FRANKEN. Well, what if it is a close call as to whether 
it is a close call? 

Mr. COLE. If it is a close call that it is a close call, they should 
first seek some input from their supervisors, and there is a dis-
covery coordinator who is even more advanced, has gone through 
more advanced training in each district to advise on discovery 
issues on the close calls. And if that does not answer the question 
and it really becomes one of those, there is an incredible reason 
why I cannot turn it over but I am not sure, it might be Brady, 
then we ask them to go to the court. 

Senator FRANKEN. That to me seems possibly one way to address 
the objections that the DOJ may have to Senator Murkowski’s bill, 
which is maybe that could be a procedure build in that you go to 
the judge, and that way there is some third party who is not doing 
the prosecuting deciding whether this information should be— 
whether it is safe to pass on in terms of all those witnesses you 
talked about who are getting blown up. Is that idea out of bounds 
for you or what? 

Mr. COLE. It already exists. It is already there. I do not think 
we need to legislate for it because the judges are available in those 
situations to make those rulings. Judges make discovery rulings all 
the time on any number of different things, and when you get into 
very close calls on Brady issues, the judges are available to look 
through those as well. 

Senator FRANKEN. But that is up to the discretion of the pros-
ecutor. 

Mr. COLE. To initiate it, that is right. 
Senator FRANKEN. Yes, that is what I am saying. 
Mr. COLE. But, again, I think that anytime you would initiate it, 

it is one of those where you are going to be making the judgment 
call up front that it is a close, close call. Under our rules, we are 
telling you if it is a regular close call, turn it over. 

Senator FRANKEN. Okay. Well, just a suggestion. 
Mr. COLE. Thank you. 
Senator FRANKEN. You are welcome. 
Mr. Cole, in your written testimony, you say that ‘‘true improve-

ments to discovery practices will come from prosecutors and agents 
having a full appreciation of their responsibilities . . .’’ Don’t you 
think that defense lawyers have a role to play here, too? And if so, 
what do you think that role should be? 

Mr. COLE. Well, they do have a role to play, just like the role 
they play in any trial. It is an adversarial proceeding, and defense 
attorneys are there to make sure that their client’s rights, includ-
ing the discovery rights, are honored. And even when a prosecutor 
who may have his or her own view of what should or should not 
be turned over, the defense attorneys are there to try and challenge 
that and to push it and to make sure that anything that comes out 
is everything that should come out. 

I think it should be noted again that the failures in this receive 
a lot of attention, but they are actually very rare. But when they 
happen—and if it happens once, it is unacceptable from our point 
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of view. But when it happens, they do get a lot of play, and, frank-
ly, they should get a lot of play because it is unacceptable. 

Senator FRANKEN. Most cases result in plea bargains. What are 
the Justice Department’s policies with respect to the disclosure of 
exculpatory evidence during plea negotiations? 

Mr. COLE. Well, I think that every prosecutor, if they are aware 
of information that indicates that the defendant who is planning on 
pleading guilty did not commit the crime, they should not be taking 
that plea because they have a duty as an officer of the court to 
make sure that whatever is being done is, in fact, just and is based 
on the facts and the law. 

As far as something like Giglio material, whether there is an in-
consistent statement from a witness or there is something in the 
witness’ background that may make them somewhat unsavory, 
that is not necessarily required to be turned over before a plea be-
cause really what you are focusing on there is how the trial might 
progress and how the proof might progress. But in a situation with 
a plea, the defendant, with the advice of counsel, has gone through 
their own view of whether or not it is appropriate for them to plead 
guilty, and they have made that decision knowing what it is they 
have done and knowing what it is they are willing to swear to 
under oath in court. 

Senator FRANKEN. Thank you. My time is up. 
Thank you, Mr. Chairman. 
Senator COONS [presiding]. Senator Lee. 
Senator LEE. Thank you, Mr. Chairman, and thank you, Mr. 

Cole, for joining us today. It is an honor to have someone with your 
distinguished background join us and help us with this. 

Like many of my colleagues, I am very concerned with any prac-
tice that could result in innocent people going to prison, especially 
considering the fact that our Nation has the highest incarceration 
rate in the world. It is my understanding that we have got about 
five percent of the world’s population, and yet we have about 25 
percent of the world’s incarcerated population. And we need to look 
at that, and we need to look at the fact that, notwithstanding these 
facts, we continue to expand the federal criminal code, we continue 
to expand the number of federal inmates we have, which right now 
I think is at about 200,000. We have got to watch out for this. 

As a former Assistant U.S. Attorney, I am committed to enforc-
ing our laws. I want to be certain that victims and witnesses are 
properly protected and that prosecutors are able to pursue their 
cases zealously where crimes have been committed, and that oppor-
tunities for guilty parties to get off on a mere technicality are 
avoided. 

I am, at times, though, inclined to wonder whether the somewhat 
vague and inconsistent standard that currently constitutes the 
Brady rule and the Giglio rule might allow prosecutors to withhold 
important information from the defense without a real threat of 
penalty. And so I would like to ask you, Mr. Cole, you mentioned 
the fact that the U.S. Attorneys’ Manual standards are actually 
higher than what Brady itself requires. What might happen to a 
prosecutor who violates that rule even where there is not a Brady 
violation recognized by the court? What might be the consequences 
for a prosecutor who does that? 



23 

Mr. COLE. Well, certainly there would be supervisory admonish-
ment. There would be counseling at a minimum if that came to our 
attention. It would probably be referred to OPR for them to look 
at whether or not it amounts to misconduct or poor judgment or 
something that was negligent or any of the various options that 
might be available. It would be part of how that prosecutor gets 
evaluated. If it is misconduct, they will be sanctioned. If it is not, 
they will be admonished, and they will be counseled, and they will 
be looked at a lot more closely and supervised a lot more closely 
to make sure that they comport and comply with Department pol-
icy. We do not put them in the U.S. Attorneys’ Manual just to make 
it thick. We put them in there to be followed. 

Senator LEE. Right. I appreciate that. 
You referred in your opening statement to the fact that the inci-

dents of violation of the Brady rule and of the accompanying U.S. 
Attorneys’ Manual standards are, I think as you put it, infinitesi-
mally small. Doesn’t the very nature of the Brady rule and the vio-
lation of the Brady rule make it somewhat difficult to detect? So 
the incidents that you referred to I think were those that were ac-
tually discovered, but isn’t it somewhat difficult to detect by its 
very nature? 

Mr. COLE. Well, it can be, but I think one of the interesting as-
pects of the cases we have looked at is that most of—maybe not 
most, but a number of the instances where we have discovered vio-
lations of Brady have been because some other motion was raised 
in the case which caused either a supervisor or somebody else to 
start looking through the file, discovered the material that they be-
lieved should have been turned over, and we voluntarily let people 
know that this matter, this piece of evidence had not been turned 
over. So a number of these are generated by the Department volun-
tarily, giving over after the fact what turned out to be Brady mate-
rial. 

Senator LEE. Okay. That is helpful. 
I think one of the arguments that could be made in support of 

this legislation is the fact that the Brady rule itself has some 
vagueness built into it, it has some subjectivity built into it— 
vagueness and subjectivity that I think, arguably, are reduced 
under the standard proposed by this legislation. So there is a judg-
ment call that has to be made in the case of Brady as to whether 
or not there is a reasonable probability that the conviction or sen-
tence might have been different had the materials been disclosed; 
whereas, there is less subjectivity, less vagueness built into the 
other rule. Is that a strength? Is that a benefit to this statute? Or 
is there something that I am not taking into account there? 

Mr. COLE. I think, frankly, that the other rule of ‘‘favorable to 
the defendant’’ is a less-defined standard. The Brady standard, I 
think, is a little tighter, and it is a little more easy to define, but 
it is not the standard we use going into a trial. It is the standard 
that the appellate courts use when they are reviewing a trial after 
the fact in order to make sure that we have finality and that if a 
case is going to be overturned, it is going to be overturned for a 
good reason. But going into trial, looking at it prospectively, that 
is not the standard we use in the Justice Department. 
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Senator LEE. That is part of why you have the U.S. Attorneys’ 
Manual standard to help flesh that out in advance of trial. 

Mr. COLE. Exactly. And our standard is any evidence that is in-
consistent with any element of any crime that is charged against 
the defendant, turn it over; any information that casts doubt upon 
the accuracy of any evidence, including but not limited to wit-
nesses’ testimony, turn it over; and that we tell people err on the 
side of disclosure. And those are mantras that we repeat over and 
over and over again, particularly since what happened with Sen-
ator Stevens’ case, and we realize that there was a need in the De-
partment for greater sensitivity for this, greater supervision, and 
greater training. 

Senator LEE. Thank you very much. 
Mr. Chairman, my time has expired. 
Senator COONS. Senator Whitehouse. 
Senator WHITEHOUSE. Thank you, Chairman. Welcome, Mr. Cole. 
Mr. COLE. Thank you, Senator. 
Senator WHITEHOUSE. I was here for your exchange with Senator 

Franken, and it sounded for a moment as if you were saying that 
the only reason that any defendant pleads guilty is because they 
are guilty. You did not mean to make that point, did you? 

Mr. COLE. Well, I think there have been instances found where 
defendants who are not guilty have pled guilty, and—— 

Senator WHITEHOUSE. Correct. So having an open file prior to a 
plea negotiation and having, from the defendant’s point of view, 
some view of how likely or effective the prosecution’s case is 
against them could actually have a meaningful effect on a defense 
counsel’s recommendation to his or her client, correct? 

Mr. COLE. Yes. 
Senator WHITEHOUSE. Okay. Let me ask unanimous consent to 

put into the record of this hearing a letter of May 30, 2012, that 
Senator Cornyn and I wrote to the Attorney General. I do not ex-
pect you to be familiar with this letter, Mr. Cole—— 

Mr. COLE. I have read it, Senator. 
Senator WHITEHOUSE. Oh, good. Well, it concludes, ‘‘We rec-

ommend that the Department of Justice give serious consideration 
to a departmentwide default open file policy. We invite your 
thoughts on this proposal, whether it is sound and why, and what 
exceptions ought to apply. We understand that there are excep-
tions, particularly in the witness safety and witness privacy con-
text, and what their scope should be. We look forward to your re-
sponse.’’ 

Do you have any idea when we might get a response to that let-
ter or where it is in the process? 

Mr. COLE. I do not know exactly where it is in the process, but 
it is something we will certainly respond to. 

Senator WHITEHOUSE. I appreciate it. 
Senator COONS. Without objection, it will be made part of the 

record. 
Senator WHITEHOUSE. Thank you. 
[The letter appears as a submission for the record.] 
Senator WHITEHOUSE. As Attorney General of Rhode Island, I op-

erated under rules that were so liberal that I think they could fair-
ly be described a de facto open file policy, and I thought we did 
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fine. I tried to run as wide open a U.S. Attorney’s Office as I could 
when I was U.S. Attorney in terms of discovery. So I think it is a 
worthy discussion to have, that the traps and the damage to the 
Department’s reputation, setting aside the damage to the defend-
ant themselves, is worth—is a heavy weight in the balance. 

I also would like to react briefly to your suggestion that the U.S. 
Attorneys’ Manual applies a higher standard to Assistant United 
States Attorneys than the Brady rule or the Giglio rule per se. 
There is one piece—and I think we have had this discussion be-
fore—that remains a real thorn in my side in which that is not 
true, and that is the so-called Margolis memo that closed out the 
investigation into the Office of Legal Counsel and that declined to 
apply to opinions of the Office of Legal Counsel the same standard 
and duty of care with respect to candor toward a tribunal that a 
regular lawyer has. And it strikes me that this is a mistake, and 
I once again urge the Department to correct it. 

In Rhode Island, you see workaday lawyers heading into the 
Garrahy Judicial Complex with multiple files under their arms to 
get through the work of the day. They are going before a judge who 
has the chance to do independent research and correct any failure 
of candor to the tribunal. They are facing an opposing attorney who 
has every incentive to catch them out in any failure of candor to 
the tribunal. And even in that environment, they nevertheless bear 
a duty of candor to the tribunal. 

Cut to OLC. You have perhaps the smartest lawyers in the coun-
try. You have lawyers who go on to become Supreme Court Jus-
tices. You have lawyers who come off Supreme Court clerkships. 
You do not have any safeguard on them. There is no judge who will 
be reviewing that opinion, and there is no opposing counsel who 
will see it. 

So it would seem to me that structurally it is even more impor-
tant that an OLC opinion meet the basic standard of duty of candor 
to a tribunal that a regular workaday lawyer has to meet slugging 
into the courthouse every day. And I urge you to reconsider that. 
I think it is the last bad legacy of that bad event that we no longer 
hold OLC—or since then we do not hold OLC to the minimal stand-
ards that a regular workaday lawyer is held to in a context in 
which I think it is more important that they be held to a high 
standard because so many of the checks and balances do not apply. 

So I think it is important that the Department set high stand-
ards. I am delighted that the U.S. Attorneys’ Manual sets a higher 
standard with respect to Brady and Giglio. In this area, you are 
on the wrong side. You are setting a lower standard, and I urge 
you to correct it. 

The last thing I want to raise with you in my last second is Di-
rector Mueller of the FBI said that a substantial reorientation of 
the Bureau was necessary to face the modern age of cyber crime, 
and I hope that the Department will be similarly flexible and 
thoughtful about how we should reorient the resources and perhaps 
even the structure of the Department to meet a threat that now 
the head of the cyber command says is the cause of the greatest 
transfer of wealth in the history of humankind and of which we are 
on the losing end. It is a very important issue, and I think the De-
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partment needs to be flexible in rethinking what its role is, even 
if it means clashing with OMB about asking for more resources. 

Mr. COLE. All I can say is, as you know, Senator, you and I have 
had many discussions on the cyber issue. It is one of the greatest 
dangers facing our country today, and it is something that we need 
to look at very carefully, both in terms of what legislation we have, 
what organizational structures we have, what resources we have to 
fight it. 

Senator WHITEHOUSE. I appreciate that. 
Thank you, Chairman. 
Senator COONS. Thank you, Senator Whitehouse. 
Before we proceed to Senator Sessions, Senator Grassley has 

asked for an opportunity to speak briefly. 
Senator GRASSLEY. I have to apologize to Professor Bibas because 

he came at our request to be here, but I have an 11:45 meeting I 
have got to go to, and I just wanted to apologize, and I will submit 
questions for answer in writing. 

Senator COONS. Thank you, Senator Grassley. 
Senator Sessions. 
Senator SESSIONS. Mr. Cole, thank you for coming. It strikes me, 

looking at your bio, that you are well prepared to deal with this 
question, having spent 13 years as a trial attorney in the Criminal 
Division, later as Deputy Chief of the Public Integrity Section, hav-
ing prosecuted notable cases, including a federal judge, a Member 
of Congress, and a federal prosecutor. 

You know one thing, and that is, when you send an attorney into 
a courtroom to try a big case, this is not a little bitty matter. It 
is a very, very intense environment. When you have a person who 
is the Chairman of the Appropriations Committee, a governor, a 
Congressman, or a federal judge, and they are looking at maybe 
the rest of their life in jail, it ceases to be an academic matter. 
Wouldn’t you agree? It becomes a very intense environment. 

Mr. COLE. I would agree wholeheartedly, Senator. It is a very im-
portant matter. 

Senator SESSIONS. And the defense attorneys are highly skilled 
at identifying the slightest Brady violation, and they make charges 
in the press of prosecutorial misconduct and denial, and it may be 
an innocent, insignificant event, an error perhaps by the pros-
ecutor, but insignificant nevertheless. Is that true? 

Mr. COLE. That does happen. 
Senator SESSIONS. And it is just part of the technique to put the 

prosecutor on the defensive from the get-go. 
Mr. COLE. It is one of the standard avenues of attack that pros-

ecutors use. 
Senator SESSIONS. So prosecutors—— 
Mr. COLE. That defense attorneys use. 
Senator SESSIONS. Excuse me. Defense attorneys. Let me tell you 

what I am worried about. I am worried that we have these big 
cases—we have had them in my State. We have had them in Alas-
ka. We have had them with a former Presidential candidate here. 
These are tough things, and my sense is from my observation of 
it that too often we are sending prosecutors in from Washington 
who do not have the depth of experience—they may be top of their 
class academically. They may be men and women of integrity. But 



27 

they just do not know what they are in for, the kind of challenges 
they are going to be facing, and there is no substitute for real expe-
rience, having been through these kinds of cases. 

Do you sense and don’t you think the Department of Justice as 
part of your review needs to give serious thought to the question 
I just raised? 

Mr. COLE. I think you raise a very important and a very inter-
esting point, Senator. In looking at the statistics over the years, the 
number of trials that are taking place in federal court, criminal 
trials, has gone down. 

Senator SESSIONS. Gone dramatically. 
Mr. COLE. Dramatically. 
Senator SESSIONS. So there is a lot less experience out there by 

the FBI and by the prosecutors. 
Mr. COLE. And having been one of those Washington lawyers 

who went out and tried cases in different parts of the country, I 
know how important it was when I did that to make sure that I 
understood what the local rules were, that I understood what the 
makeups of the juries were, that I understood what the preferences 
of the judges were. I would try—— 

Senator SESSIONS. Did you listen to experienced local prosecutors 
who have been in the courtroom? 

Mr. COLE. To the point where I would annoy them. I would try 
and get as much information as I could. 

Senator SESSIONS. I understand that often prosecutors—and it is 
always I have been told that, but even in recent years—ignore or 
reject the opinion of the experienced attorneys oftentimes. Do you 
think that would be a dangerous thing for a prosecutor to do? 

Mr. COLE. Well, I think it would. I am hopeful that those are the 
exceptions to the rule because I do know that many of our prosecu-
tors go out and in most cases work with the local United States At-
torney’s Offices on these cases. The times where they are not work-
ing together are pretty rare, and in my view, and certainly the tra-
dition has been, even in those cases, except where there are 
recusals and there have to be walls, you should be checking with 
the local prosecutors to make sure you understand what is going 
on in that district. 

Senator SESSIONS. I do not think that always happens. 
Let me mention something to you. Isn’t it true that there is a 

real danger in putting prosecutors in big cases that require a lot 
of discovery, a lot of records and documents, heading out to a big 
trial, facing some of the best defense lawyers in the country, isn’t 
there a real danger that cases can be rushed, prosecutors can be 
put in a position where they are physically unable to master all the 
evidence and can get in trouble for that reason? 

Mr. COLE. Yes, I think those are certainly big concerns that any 
manager and any supervisor should have, that they want not only 
the most capable team trying the case but the most experienced 
and familiar team trying the case, so that the lawyers who really 
handled the case should be the ones trying it. It does not mean you 
cannot add talent to a team, but you have to take care that they 
are up to speed. 

Senator SESSIONS. Right. Well, I would just say, this case in 
Alaska had two local Assistant United States Attorneys. Public In-
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tegrity Section attorneys Edward Sullivan and Nick Marsh were 
assigned to the trial team. However, this arrangement was abrupt-
ly altered by the Chief of Public Integrity Bill Welch’s decision to 
bring in Brenda Morris, his Principal Deputy, as a lead prosecutor 
just before the indictment was issued. That was before you were 
Deputy Attorney General. But wouldn’t you say that is a highly 
risky thing just from the basic facts I have given you? 

Mr. COLE. You know, you have to learn what all the facts are 
surrounding it. Certainly when I was the Deputy Chief of Public 
Integrity, every now and then I would get called in at the last 
minute to help with trying a case just to add in a level of trial ex-
perience, a level of seasoning that may have been viewed as needed 
in the team. So you have to try and look at what all the reasons 
may have been for having done that. 

Senator SESSIONS. Well, I understand that the new dynamic cre-
ated by the Morris addition led to discord among the litigation 
team and a lack of communication. I think that factually has been 
ascertained. 

Mr. COLE. Right, and that is not good. 
Senator SESSIONS. That is not good. Are you confident that the 

Chief of Public Integrity, who served under your direction, is suffi-
ciently aware of the dangers and difficulties of trying these kinds 
of cases and is sufficiently committed to having the kind of experi-
enced prosecutors necessary to handle a case of this magnitude fac-
ing perhaps some of the best defense lawyers in America? And do 
you think that is something you will be looking at in your super-
visory role? 

Mr. COLE. Absolutely, we look at it in our supervisory role, and 
absolutely, I feel that this is something that has been reiterated 
time and time again, something that we focus on, and something 
that the Chief of the Public Integrity Section understands. 

Senator SESSIONS. Well, Mr. Chairman, thank you for letting me 
go over a minute. I really love the Department of Justice. I spent 
14 years in it. I personally tried some very big public corruption 
cases for weeks at a time. And I am telling you, anybody that 
thinks that is a picnic does not know what it is about. And I lived 
with those cases, and the idea on the eve of trial of another lawyer 
being assigned to a case of the kind that Alaska was and the cases 
I dealt with is unthinkable to me. It is just very dangerous. And 
I would think you do not have in the Department of Justice, Mr. 
Chairman, you just almost cannot have in the Department of Jus-
tice the kind of experience you need. And perhaps these big cases, 
you need to look around to the offices around the country where 
they have got skilled Assistant United States Attorneys who have 
tried cases, who know what it is like to be called on to move to an-
other district if need be to lead or assist in these prosecutors, some-
thing like that. But you cannot have, in my opinion, a big, complex 
case being tried by an inexperienced attorney. It is a disaster wait-
ing to happen. 

Mr. COLE. Well, Senator, obviously, that cannot be disputed. 
There are, however, very experienced attorneys both in U.S. Attor-
ney’s Office and in Main Justice, and in some of the sections in 
Main Just, there is a real repository of expertise in some of these 
kinds of cases which is very helpful. But I agree with you. People 
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who are not experienced with a case should not be thrown on it at 
the last minute. 

Senator SESSIONS. My time is up. Thank you, Mr. Chairman. 
And I do hope that you will give that attention. And I am inclined 
to believe, as you have said, that it is not a question of legislation, 
rules. The rules are in my view clear. You have to disclose excul-
patory evidence. The question is: When you do a massive case, do 
the lawyers have the time or the ability or the knowledge to ascer-
tain what is discoverable, what needs to be produced within the 
time frame set for the trial? And if you rush it too fast, you can 
make mistakes. And Alaska went awfully fast, it seems to me. 

Mr. COLE. Yes, it did. And they need to make that time to make 
sure that those things are being followed and those rules are being 
honored. 

Senator SESSIONS. So when you announced—I hate to keep—but 
so when this trial was moved up, first at the request of the defend-
ants, which is a clever gambit sometimes when they know the pros-
ecution really is not prepared, so they demand the speediest of 
trials, and you—do you think in retrospect sufficient resources 
were poured into that case to make sure every document was 
scanned and evaluated and promptly gotten to the defendant as re-
quired? 

Mr. COLE. Based on the record that has been developed rather 
exhaustively, obviously not. 

Senator SESSIONS. I think not, too. It is just dangerous to have 
a big case like that go that fast and have lawyers being changed 
in the process. It is a disaster waiting to happen. 

Thank you. 
Senator COONS. Thank you, Senator Sessions. I think your per-

sonal experience and your passion for this is obvious and contrib-
utes significantly to this discourage today. 

I believe I am the last questioner for this panel. Mr. Cole, thank 
you for your testimony in front of us today. As Senator Sessions 
has so roughly summarized it, we are weighing a piece of legisla-
tion that is intended through statute to enforce certain commit-
ments, requirements, and obligations of prosecutors, and you have 
suggested in your testimony that the Department already sort of 
goes above and beyond the Brady obligations and is already en-
gaged in the sorts of actions to enforce appropriate disclosure and 
compliance. So if I could, I just wanted to go over a few things with 
you before we conclude. 

Mr. COLE. Certainly. 
Senator COONS. First, there was an exchange with Senator 

Whitehouse before you testified that each U.S. Attorney’s Office 
has a designated discovery attorney, and I would just be interested 
in hearing what regulations exist governing the qualifications and 
experience of that attorney, and then what percentage of their time 
they are available to answer disclosure questions—in other words, 
the sort of first level questions—so in these instances when you 
have got fast-moving trials, perhaps relative inexperience, high 
stakes, and you have got a tough judgment call to make prospec-
tively, how accessible, how reliable, how engaged are the discovery 
attorneys that are available to those practitioners who have got a 
tough judgment call? 
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Mr. COLE. Generally, they are experienced attorneys who have 
had a number of trials, who have been through those wars that 
Senator Sessions has described. They have the scars to show for it. 
They are part of the office. They are there to answer those ques-
tions. They will have their own cases, too, but they are generally 
going to be available to answer those tough discovery questions, 
and they are going through their own training to make sure that 
they are really up on all of the Department policies and procedures 
that need to be followed in order to make sure we have a fair trial. 

Senator COONS. And what sort of policies are in place in the DOJ 
to audit line prosecutors for their Brady compliance, to ensure and 
to record their Brady compliance? 

Mr. COLE. Well, first of all, we have the standards that are put 
not only in the United States Attorneys’ Manual, but there are 
memos that have been issued by the Deputy Attorney General’s of-
fice, by my predecessor, that give further instruction not only on 
what the standards are but how to implement them. And then we 
have the Office of Professional Responsibility’s procedures where 
any allegation of a violation of discovery rules is going to come to 
their attention. If a judge questions whether discovery was done 
properly in a case and makes any finding, that automatically goes 
to OPR. If the attorneys have been found by a judge to have vio-
lated discovery, the attorneys themselves are supposed to report it 
to OPR. 

As was pointed out, I believe, by Senator Sessions, defense attor-
neys are always giving us letters and calls and making allegations 
that discovery has not been given as it should have been. And 
while those happen frequently, we do not just throw them out. We 
look at them and we take them seriously, and we make sure that 
there was no problem. 

So there is an enormous number of sources that come in that 
allow us to have visibility into whether or not the individual line 
attorneys are fulfilling their obligations. 

Senator COONS. So if I could summarize, there is no uniform, 
routine audit process, but there are so many different ways in 
which challenges are presented, whether judicial, opposing counsel, 
postconviction if that is the outcome, that you are confident that 
the audit process is sufficiently robust and broad? 

Mr. COLE. Yes, I think that a kind of regularized routine audit 
process would require you to go through virtually every piece of in-
formation or evidence in a case file, and I do not think that would 
be practical. 

Senator COONS. Would you comment on whether the duty im-
posed in this proposed disclosure fairness bill to use due diligence 
to discover exculpatory evidence that was reasonably available to 
the prosecutor, would that, in fact, expand the duty of the pros-
ecutor beyond current Department regulations? 

Mr. COLE. I am not sure that in and of itself would expand it. 
Obviously, that is not a hard-and-fast standard. There is a lot of 
room and judgment that is contained in that standard. The memos 
that have been put out by the Department really expand who is 
part of the prosecution team, and I think that is really the key to 
that part of it, to define whose material should be looked at. And 
this is something the Department has taken great pains to make 
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sure is taken into account, who is part of the Department team, the 
prosecution team, making sure that their files are reviewed to de-
termine whether there is any Brady or Giglio information in them, 
and that is certainly one of the most important parts of complying 
with these rules, is starting out by defining where you are going 
to get the information. 

Senator COONS. Then my last question, as has been referenced 
before, the vast majority of cases are actually resolved through plea 
bargains rather than taken to trial? 

Mr. COLE. Correct. 
Senator COONS. And, if anything, that percentage has increased. 

You are familiar, I presume, perhaps, with the Ashcroft memo-
randum regarding plea deals which restricted prosecutors post in-
dictment to accepting pleas for anything less than the top count, 
and my understanding is that that standard has been changed 
somewhat in the current administration. I am concerned with the 
potential Brady implications. A deal may be impossible if a pros-
ecutor discovers and discloses Brady material that negates the top 
count if there is still a position that you cannot accept a plea for 
less than the top count. 

What is the current status of this policy memo? My impression 
was it had receded to individual U.S. Attorney’s Offices to make 
their decisions. And what would you think of the DOJ adopting a 
uniform policy that permitted prosecutors to resolve cases with 
plea bargains that did not require the top count? And what is the 
impact both for Brady and, to the extent relevant, for Giglio mate-
rial? 

Mr. COLE. Well, the Attorney General issued a memorandum 
that I think expanded on the Ashcroft memorandum and allowed 
for—while there is the general policy still in effect, but it allows for 
individual considerations in each case—not every case is the 
same—and allows there to be consideration of any number of fac-
tors that may not have been anticipated in a case so that you can 
deal with them in the most effective way possible. And so I think 
there is room within that standard to take into account the situa-
tion that you propose where you may not be able to prove the top 
count in a charge and you should not be taking a plea for some-
thing you cannot prove, but there are other charges that are avail-
able that will end up producing justice for the matter, and that is 
really where we want to be. 

Senator COONS. Thank you. Thank you very much, Mr. Cole, for 
your testimony here before us today. 

Senator SESSIONS. Could I say one more thing to Mr. Cole? 
Senator COONS. Senator Sessions. 
Senator SESSIONS. Mr. Cole, you may be uniquely qualified to 

deal with this problem. You have got the experience and the knowl-
edge. You have seen the Department of Justice Public Integrity 
Section. I do not think it is performing well in terms of getting 
your best people in the courtroom trying some of the most impor-
tant cases. I think the Department has been embarrassed by the 
results of a lot of big cases. And I think you should look at it really 
hard. You should review from top to bottom the staff you have got 
there, see if you can find ways to make sure that the best attorneys 
are available, whether they are in Washington or in U.S. Attorney’s 
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Offices around the country or in the courtroom handling these 
cases, because I do think the Department is challenged right now 
and needs to demonstrate that it is operating at the highest degree 
of professionalism. 

Mr. COLE. Senator, I appreciate those comments. The only com-
ment I would like to make in return is that I think you end up em-
phasizing—the press ends up emphasizing—our losses much more 
than our victories. There are a huge number of very successful 
cases that prosecutors throughout the country and throughout the 
Public Integrity Section win on a regular basis. 

We, of course, do not like to lose cases because obviously we 
make a lot of decisions on the way toward a case being tried. And 
as you point out, these are tough cases. Some of them are very 
tough cases. And the ability to find that right balance and to exer-
cise your discretion under tough sets of facts, under issues that cry 
out, on the one hand, to be dealt with and, on the other hand, may 
have questions about how far are you going and where are you 
going as far as the interpretation of the law. These are very tough 
cases to deal with day in and day out, but I think our prosecutors 
do a very good job of it, but we are constantly looking as managers 
to make sure that all of our attorneys are trained as well as they 
can be, are as experienced as they can be, are supervised as well 
as they can be, and are performing at the peak of their abilities. 
By and large, they are, but there is always room for improvement. 

Senator COONS. Thank you very much, Mr. Cole, for your service, 
for your leadership, and for your testimony before us today, and I 
would like to specifically thank the men and women of the Depart-
ment of Justice for their very hard work to ensure that witnesses 
are protected, that cases are brought forward, and that justice is 
served. So thank you for appearing before this Committee here 
today. 

Mr. COLE. Thank you, Senator. 
Senator COONS. I would like to invite the second panel, Executive 

Director Carol Brook of the Federal Defender Program and Pro-
fessor Stephanos Bibas, professor of law at the University of Penn-
sylvania Law School. As this next panel is coming forward, I would 
like to state that, without objection, we will enter into the record 
a number of letters that Senator Murkowski had asked be put into 
the record. These are letters from the American Bar Association, 
the ACLU, the U.S. Chamber of Commerce, the Constitution 
Project, and the NACDL broadly in support of Senator Murkowski’s 
legislation. That matter of housekeeping simply needed to be done 
before we introduce our second panel. 

[The letters appears as a submission for the record.] 
Senator COONS. First we welcome Carol Brook, who is executive 

director of the Federal Defender Program for the Northern District 
of Illinois. Director Brook has been an attorney with the Federal 
Defender Program for over 25 years. She previously served as staff 
attorney, chief appellate attorney, and deputy director. Her duties 
include representation of clients through trial and all appeals and 
the training of staff attorneys and 170 private attorneys under the 
Criminal Justice Act panel. Ms. Brook received her law degree 
from the University of Illinois College of Law and undergraduate 
degree from the University of Michigan, and we are grateful for 
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your willingness to join with us here today. Before I then introduce 
Professor Bibas, if you would like to make your opening statement. 

STATEMENT OF CAROL BROOK, EXECUTIVE DIRECTOR, FED-
ERAL DEFENDER PROGRAM FOR THE NORTHERN DISTRICT 
OF ILLINOIS, CHICAGO, ILLINOIS 

Ms. BROOK. Thank you, Chairman Coons, Senator Sessions. I 
guess I want to start by thanking you, Senator Coons, for saying 
it was 25 years rather than 36 years. I appreciate that. 

Senator COONS. I appreciate the length and seasoning that your 
service has brought. 

Ms. BROOK. I am honored to be here not just because you want 
to hear my testimony, but because the issue of discovery in federal 
cases has been near and dear to my heart since I began practicing 
law. I am here as a member of the criminal defense bar on behalf 
of the hundreds, probably thousands of federal defender colleagues. 
And I need to say I am not here representing the Federal Criminal 
Rules Committee, and if you ask me any questions about it, you 
will get me in trouble. 

When I began practicing law—— 
Senator COONS. Disclosure up front is always very practical. 
Ms. BROOK. I promised I would. 
When I began practicing law, I first learned about the kind of 

training that Deputy Attorney General Cole talked about from a 
story that then U.S. Attorney and later Chief Judge of the Second 
Circuit Jon Newman told. At that time the training consisted of 
going before very large groups of prosecutors and giving a hypo-
thetical. The hypothetical was, ‘‘You have indicted a bank robber, 
and several bank tellers and customers have identified that person 
as the robber in a line-up. Later, a witness comes in and says, ‘No, 
that was not the man.’ ’’ 

Judge Newman asked the prosecutors at the time, How many of 
you would turn over the name of the witness who said that was 
not the man? It turned out only two would. 

That vignette, if you will, is important, I think, because although 
we have heard from Deputy Attorney General Cole that everything 
is much better now, that the Stevens case was an aberration, that 
is not my experience, nor is it the experience of my colleagues. Our 
experience is that it is a rare case where some piece of discovery 
is not turned over at midnight the night before the trial or during 
the trial or after the trial. And, of course, we do not know how 
many cases there are when the evidence is not turned over at all. 
We do know that there are a significant number of cases where our 
research determines, our investigation determines, that there was 
Brady evidence that we did not get. 

What that tells me is that the internal training, commendable as 
it is, which has gone on now for 50 years since the decision in 
Brady, is not making enough of a difference; that the rules gov-
erning criminal discovery, although helpful, are not making enough 
of a difference; and that what we need at this point is legislation, 
the imprimatur of Congress to say we believe in the rule of Brady, 
which is not about guilt or innocence but about fairness. The bed-
rock principle of Brady is fairness. 
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It seems to me that when we talk about internal training, I can 
hear the difference between what the prosecution believes and 
what we see. They say the U.S. Attorneys’ Manual is far broader 
than the law. I see their interpretation of the law as far narrower 
than what I believe the law to be. So we start out, I think, in dif-
ferent places, and we continue to go out from those places instead 
of coming back together. 

It is my belief that the clear legislation that Senator Murkowski 
has proposed would bring us together because it would set a level 
of clarity that we simply do not have at this time, and I urge this 
Committee and the full Congress to take up that legislation. 

Thank you. 
[The prepared statement of Ms. Brook appears as a submission 

for the record.] 
Senator COONS. Thank you, Ms. Brook. 
Next I am going to welcome and introduce Professor Stephanos 

Bibas, who is a professor of law and criminology and director of the 
Supreme Court Clinic at the University of Pennsylvania Law 
School. Professor Bibas is a former Assistant U.S. Attorney for the 
Southern District of New York, a national leader in the field of 
criminal law who has published important articles regarding the 
role of plea bargaining and the effects of scarce resources in the 
criminal justice system. He clerked for Judge Patrick 
Higginbotham in the Fifth Circuit and for Justice Anthony Ken-
nedy of the U.S. Supreme Court. Professor Bibas is a graduate of 
Columbia University, Oxford University, and I have the passing 
impression that I remember him from our time at Yale Law School 
together. 

So I welcome you, Professor Bibas. Thank you so much. And, 
again, Senator Grassley was grateful for your willingness to join us 
and testify here today. 

STATEMENT OF STEPHANOS BIBAS, PROFESSOR, UNIVERSITY 
OF PENNSYLVANIA LAW SCHOOL, PHILADELPHIA, PENNSYL-
VANIA 

Mr. BIBAS. Mr. Chairman, Members, thank you for having me 
back, and good to see you again. 

I am delighted the Committee is looking at this problem. The im-
pulse is important. The problem is a real one. I fear that the thrust 
of the bill is beside the point, and I think it important to look be-
yond the Stevens case to the impact of the bill, which would be far 
broader. 

I want to make three points today. The first is the root problem 
here is not one of standards but enforcement. Second, the core 
issue here is not the very small minority of cases that go to trial 
but plea bargaining. And, third, that particularly disclosure of 
Giglio material during plea bargaining poses grave risks to victims, 
to witnesses, to undercover agents, and confidential informants in 
particular. 

So the first point I want to make is the Brady and Giglio deci-
sions have been on the books for decades, and yet we have seen 
multiple studies that show hundreds of violations. Now, most of 
these focus on State and local prosecutors, but I would not be sur-
prised if there are a good number in the federal system as well. 
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I agree that there is a problem here, but all of these are already 
unlawful under existing constitutional law, and nothing in the bill 
would appear to solve that. The much bigger problem—and I have 
written about this repeatedly—is not the substantive standard. It 
is the structures and procedures used to comply with them. 

We have heard reference to—and I would agree—the mentality 
of winning a conviction at all costs as opposed to seeing justice 
done. And that is bound up with a series of structural issues: pros-
ecutorial hiring, incentives such as pay and promotion, training, 
oversight, discipline, firing, office culture. Some of that can be 
spurred externally. I do believe there may be a role for congres-
sional oversight hearings, for bar disciplinary authorities which 
currently do almost nothing in practice, and sometimes judicial re-
view of evidence in camera, as I think Senator Franken referred to. 
But experience has shown that at best they are going to have a sec-
ondary role. You can weed out a few bad apples, but there are sys-
temic failings here that led to the Senator Stevens debacle. What 
you really need is to have the outsiders be backstopped to prod 
DOJ and prosecutors’ offices themselves to self-regulate and super-
vise themselves. 

As I view it, from what I have seen empirically, there are two 
basic clusters of discovery issues that come up, and both of them 
are not about the substantive standards. They are about compli-
ance. The first one is that prosecutors, police, and other agents 
have to gather all the evidence from across far-flung agencies, case 
files, computer systems, lawyers, and teams, and here we have the 
problem that in the Stevens case you had Main Justice, you have 
Alaska, you have different people coming on and off the team. That 
is a logistical problem, and especially in the Stevens case, there is 
a problem that some of the evidence that came up in interviews 
was not even recorded down into FBI 302 witness reports. That is 
a procedural problem. Once it is not in the report, whatever sub-
stantive standard you put on the paper is not going to affect that 
problem. 

The second problem is that prosecutors have to learn to see and 
track what evidence, in fact, meets the standard of being favorable 
or helpful. I have been a prosecutor, and I know that there is a 
mentality that comes with being on one side of the aisle that 
means you do not always see the evidence the way the other side 
is going to see it. It is a valuable thing to have some prosecutors 
who can see things through a defense lawyer’s eyes, but that is an 
issue of perspective, of vision. 

You can tweak the materiality standard or not, but if you do not 
understand the defense’s theory of the case and the way they are 
going to use a piece of evidence, any formula of words on paper is 
not going to deal with that problem. And so that, again, is a cul-
tural issue that DOJ needs to work on within. As far as I can tell, 
the bill would do nothing to attack these core problems. 

The second issue I want to point out, which is something that the 
Chairman has referred to, is that the Stevens case is atypical, be-
cause roughly 95 percent of criminal cases never reach trial. They 
result in guilty pleas. One of the big things the bill would do is ac-
celerate the timing of all of this disclosure to say it has to be right 
after arraignment, as soon as is feasible. 
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For classic Brady material, that is, stuff that shows you are inno-
cent of the crime or deserve a lower penalty, I probably would sup-
port that. It’s probably not a bad thing if it shows the person is in-
nocent. We could set aside some possible defenses like entrapment, 
but core evidence as to whether you did it and whether you deserve 
the punishment, that is fine—except that is already standard De-
partment of Justice policy. That is what I was taught. That is what 
everyone understood in the system. 

I think the crux of the dispute here is going to be about Giglio, 
impeachment material. The problem with that is that often signals 
who the defense witness is. If you are signaling there is a romantic 
jealousy or someone who is a co-conspirator, the defense lawyer is 
going to be able to tell the identity of this witness in a lot of cases. 
And I do not think it is as crucial to justice in the way classic 
Brady disclosure is. It makes sense at trial in the context of under-
cutting the incriminating evidence, but without the picture of what 
the incriminating evidence is, you do not really know whether this 
witness’s compromised eyesight matters or not if there are five 
other witnesses who had perfect eyesight. 

So it is part of the whole picture at trial. It does not matter as 
much during plea bargaining. I am strongly inclined to believe that 
the waiver provisions in this bill would wind up meaning that this 
right would be waived the same way that the rights to a jury trial 
and proof beyond a reasonable doubt are waived all the time. 

If I am wrong about that, I think this would be a serious impedi-
ment to plea bargaining, to disposing of the flood especially of im-
migration cases along the southwestern border. And I think cor-
respondingly defendants would be less likely to receive concessions 
because they would not be able to trade that off. 

If I thought that these disclosures had little cost, I might still 
support them. Even if they do not do much good, they would help 
to reduce some bluffing, some trial by surprise. But, as I am going 
to discuss, my fear is that Giglio disclosures at an early stage come 
with a very high cost. 

So my final point is that there are substantial costs to giving this 
discovery of witness and victim information. The most obvious cost 
is to victims—rape victims, molested children, victims of other 
forms of violence. They are traumatized, they are fearful, they can 
easily be intimidated or tampered with, and there is some evidence 
I mention in my written testimony that this happens routinely in 
jurisdictions such as New Jersey where this kind of disclosure is 
commonplace. So in the Stevens case, that may not be a fear. That 
is a public corruption or white-collar case. But the majority of fed-
eral cases involve violence, gangs, drugs, other situations where 
this is pretty common. 

Criminal cases also involve a lot of hidden witnesses—under-
cover agents, cooperating witnesses, confidential informants—and 
they legitimately fear for their safety. There is the big ‘‘Stop 
Snitching’’ campaign out there to show community hostility to 
working with the government, and in New Jersey and other juris-
dictions with broad discovery, witness threats have become serious 
problems, witness tampering. 

The bill does allow a safety valve. It would require prosecutors 
to jump through hoops, so I am not sure that would take care of 



37 

it. But even the safety valve is only limited to threats to witness 
safety. It makes no provision for witness influence to shade their 
testimony, to bribery of witnesses, no provision for keeping under-
cover agents’ and confidential informants’ identities secret so they 
can continue to work undercover and provide information for future 
cases. 

One of the major reasons why prosecutors plea bargain is so that 
they can preserve the confidentiality of an informant who will con-
tinue to penetrate organized crime or some other big organization. 
That is an important quid pro quo for plea bargaining concessions. 
It takes a lot of time, a lot of money, and a lot of risk to infiltrate 
these organizations. And the prosecution should not have to burn 
the informant the first time it makes a case or bring the entire or-
ganization down at once. If they had to do that, they would be 
much less willing to offer concessions, and they would be much less 
able to prosecute many gang conspiracy and organized crime cases. 

So, in short, I applaud the Committee’s work. I think it is focus-
ing on an important problem. But I fear that the bill distracts at-
tention from the root problem, and if it is not amended to take care 
of these victim and witness concerns, it would cause some serious 
harm. 

[The prepared statement of Mr. Bibas appears as a submission 
for the record.] 

Senator COONS. Thank you, Professor Bibas. Thank you, Ms. 
Brook. We will begin five-minute rounds of questions. 

Ms. Brook, if I might, first, thank you for your many years of 
service in the Federal Defender Program. Could you describe from 
your experience as the chief appellate attorney of the Federal De-
fender Program in the Northern District your experience of the dif-
ficulty seeking meaningful recourse on appeal following a prosecu-
tor’s failure to disclose exculpatory evidence? 

Ms. BROOK. Well, you really cannot raise that on appeal because 
you do not have the evidence. You have to go all the way through 
the appellate process and then come back down and file a habeas 
corpus petition and then do the investigation to present the evi-
dence into the record. So we are talking about, first of all, some 
length of years and, second of all, an entirely new investigative 
process, which is not only time-consuming but costly. And then the 
standards are, of course, much more difficult to meet on an appeal 
from a habeas corpus petition than a direct appeal. 

Senator COONS. Mr. Cole testified that Brady should not be aug-
mented by statute and pointed to the very extensive training the 
Department of Justice has put in place and the higher standard 
they meet than the Brady obligations and argued repeatedly that 
the disclosure standard that the Department currently complies 
with goes beyond Brady obligations. In your statement to us, you 
suggested you have a different view. How do you see this? 

Ms. BROOK. Well, I see it in two ways. One, we see cases all the 
time where we are not receiving whatever Brady material is out 
there in those cases that we know about it. Now, Senator Sessions, 
I would just say in response to your earlier comment, some of those 
may not seem like significant pieces, but in the context of the hun-
dreds and hundreds of cases that we see that are not the Ted Ste-
vens case or a mob case but a much smaller immigration case or 
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a drug case, that can make the difference. It can be a witness who 
could not see as well or who was not wearing their glasses that 
does make the difference truly in a case where there are only two 
witnesses and my client talking about some relatively small drug 
deal, which make up the majority of cases that we see in federal 
defender offices and the majority of cases that are prosecuted are 
represented by federal defenders. I think the number is 85 percent 
across the country. 

The U.S. Attorneys’ Manual, as I read it, in answer to the second 
part of your question, starts out as a narrower reading of Brady. 
It talks actually, as Professor Bibas talks, about this idea of classic 
Brady and impeachment material under Giglio. That is not some-
thing that I think the law supports. I think the law is Brady, is 
Brady and Giglio impeachment material, is a part of Brady. It 
could be that the impeachment of a witness is the key. Indeed, in 
the capital cases that the Supreme Court hears on discovery, such 
as Kyles v. Whitley, that is what they find, that it was the impeach-
ment material that was withheld that made the difference between 
whether that defendant was sentenced to death or not. 

Senator COONS. Would you, Ms. Brook, support a duty for pros-
ecutors to certify to the court what they have done in order to iden-
tify Brady material? 

Ms. BROOK. To certify to the court. 
Senator COONS. And would that be sufficient to make some real 

progress on this compliance issue? 
Ms. BROOK. If I had a preference, I would prefer to see the stat-

ute that would put the onus on them rather than to have them 
bring a certification to the court. I think that might cause some, 
I guess I would say, bad feelings between the prosecutors and the 
court, which I would not like to see. My preference would be for 
this body to create legislation that would apply to everybody and 
send a signal to everybody. I mean, Congress knows better than 
anybody the importance of passing a law, not to catch the law 
breakers but to prevent the law breakers, and that is what I think 
would make a difference here. 

Senator COONS. Thank you, Ms. Brook. 
I will yield to Senator Sessions. 
Senator SESSIONS. Thank you. You know, you told the story of 

Judge Newman. Maybe the prosecutors were sleeping when he 
asked them to raise their hand. Maybe they did not bother to raise 
their hand. But that is obvious—— 

Ms. BROOK. That is what he said. 
Senator SESSIONS. There is no question about it—well, I am just 

saying I do not think the story is that valuable. It was 1968, also, 
so I do not want to—I am just saying today I do not think any 
prosecutor faced with that choice would withhold evidence that he 
had an eyewitness that said this was not the guy. Do you disagree 
with that? 

Ms. BROOK. I do disagree with that. 
Senator SESSIONS. Well, I think the prosecutor should be fired on 

the spot. 
Ms. BROOK. Well, I would agree with that. But I do not think 

that is what happens, and I think it is the materiality that makes 
that so difficult because—— 
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Senator SESSIONS. Well, it could be. They talk about the—— 
Ms. BROOK [continuing]. It gives them a whole different—— 
Senator SESSIONS [continuing]. Glasses. You know, if you know 

that there is a key eyewitness and you know they do not have good 
eyesight and you know they did not have their glasses on, that has 
to be disclosed. Wouldn’t you agree, Mr. Bibas? It is not a question. 
It should not take 30 seconds to give that any thought. 

Mr. BIBAS. Absolutely. 
Ms. BROOK. And I wish the government prosecutor was like 

you—— 
Senator SESSIONS. I do not think—I think you are exaggerating 

the willingness of prosecutors not to disclose. I am just telling you. 
You and I can disagree, and I respect your opinion, but I do not 
agree on that. 

Now, what about, Mr. Bibas, in the Murkowski legislation—we 
had a defense lawyer write the Committee, a defense lawyer, say-
ing that eliminating the materiality requirement, which I think the 
Murkowski bill tends to do, ‘‘could lead to new trials and reversals 
in cases even where error results in no prejudice to a defendant 
and would have no impact on the case.’’ Do you agree that that 
problem with the Murkowski bill? 

Mr. BIBAS. It is hard to know whether the materiality change 
would make a difference or not when it interacts with the harmless 
error standard that the bill preserves. I actually tend to think that, 
you know, it looks like a change in the form of words. It probably 
would not matter that much. It could wind up—— 

Senator SESSIONS. Because it preserves the harmless error. 
Mr. BIBAS. It preserves the harmless error rule. The place where 

it would matter is in those cases in which a defense lawyer had the 
evidence and did not make a timely objection. In that situation, it 
is possible to read the harmless error rule in here as undercutting 
the requirement that a defense lawyer make a timely objection or 
else suffer a more demanding plain error standard. So it could get 
in the way of resolving the issue early on, but it is really hard to 
tell how it is going to interact with the harmless error rule. 

Senator SESSIONS. Well, I know judges and courts analyze it on 
the basis of, you know, is it material, is it a matter not relevant 
to the guilt or innocence of the defendant. And I think you do have 
differences of opinion about where to draw that line. At some point 
a judge gets to call the question. But I do not think that is the final 
thing. 

I am just aware of some big cases that go to trial rapidly. Some-
times you have computer access documentation of massive 
amounts, and so I worry about charges of prosecutorial misconduct 
when it is simply that may be a young prosecutor doing the best 
they can do, just did not fulfill the responsibility either from lack 
of time, lack of insight to realize this could be a problem, that this 
might be something a defense lawyer would come up with as part 
of the defense. 

So I guess there is some problem or dangers there, but I believe 
that there are more—that prosecutors are hammered constantly 
over this question. Almost every case that you have large com-
plaints about, you know, anything that is close to a Brady violation 
is raised. So most prosecutors that have much experience are pret-
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ty well informed about what they should produce and what they 
should not. 

Ms. Brook, would you—I will give the two of you a right to com-
ment on that. 

Ms. BROOK. Well, in cases that I have laid out in the written tes-
timony, there are a number of cases—small cases, not these big 
cases—where prosecutors have not turned over evidence that seems 
to me—fingerprint evidence, for example—to be clearly exculpatory, 
as you say, and yet it was not turned over. 

Senator SESSIONS. Is that like there was no fingerprint on the 
counter where a robbery occurred? 

Ms. BROOK. It was the fingerprint of the investigating agent in 
a case where the defense was, ‘‘I, the defendant, did not touch it. 
Somebody else must have put the drugs there.’’ And it turned out 
that actually somebody else did have access to the piece, but he did 
not know it. 

I am not saying, Senator, that all these prosecutors are delib-
erately sneaking around withholding evidence. I do not believe 
that. But I believe the standards are so muddled and the internal 
kind of non-disclosure culture that has developed would change if 
there was a higher ruling that said this is what the United States 
declares. 

Senator SESSIONS. Professor Bibas. 
Mr. BIBAS. Yes, Senator Sessions, I think you are right. There 

are young prosecutors, and they do not always know how to look 
at things, but I think it is dangerous to view this as a matter of 
a few bad apples. I also think there are false charges that get 
thrown around. And fundamentally, I think it is an issue of culture 
and systems, and I just do not see what changing the standard of 
materiality is going to do to that. Fundamentally, when I was a 
young prosecutor and I look back and I say, gee, I should have 
turned that over under Brady, it was because I—and I can think 
of a specific case. I just did not see this the way that the lawyer 
on the other side saw his defense. And I think one thing that is 
very atypical about Stevens is there is an internal memo in Ste-
vens where the prosecutors knew exactly what the Stevens defense 
was going to be, and it was very clear how this plugged into that. 
But you cannot write a bill based on the Stevens case that is going 
to apply to a whole bunch of cases where the real problem is the 
young prosecutors who have not dealt with a lot of defense lawyers 
or do not see things that way do not see the evidence that way. I 
mean, partner them up with senior prosecutors, maybe some of 
them who have served some time on the defense side. Maybe there 
is a way to get the defense to voluntarily provide some of its theory 
of the defense so that in time the prosecution can see, oh, this re-
lates to the idea that the contractor had folded this into his bills. 
But it is much more complicated than just putting a set of words 
on paper and saying getting rid of the materiality requirement is 
going to change what is a failure to see things in the first place. 

Senator SESSIONS. Thank you. 
Senator COONS. Thank you, Senator Sessions. 
If I might just follow up on that specific line of questioning, if 

I remember correctly, in the Schuelke report, there is a reference 
to a Stevens prosecutor defending his non-disclosure of a statement 
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that would corroborate the Stevens defense by stating that it never 
crossed his mind that Brady required disclosure, and I think that 
reflects what you are suggesting about just the difference in mind- 
set and how prosecutors and defense attorneys look at evidence. 
And should this cause us to doubt whether Brady is sufficiently 
clear in what it demands of prosecutors? In short, is the core issue 
here a lack of clarity in how to interpret what constitutes Brady 
material or a failure to adhere to Brady standards? Both of you, 
if you would, please. 

Mr. BIBAS. I think it is more foundational than that. If it were 
unclear, people would be running around, wondering, asking ques-
tions. I just do not—the ‘‘never crossed his mind’’ I think is about 
just the tunnel vision. There is a psychological tunnel vision that 
when you are too invested in a particular theory and you are rush-
ing to trial and this case is under very tight time pressure, you 
know, you do not step back. And I think a second opinion is what 
doctors do for that, right? But there is not a mechanism for a sec-
ond opinion for someone else more seasoned to step in and say, 
well, here are the strengths and weaknesses. Maybe you need a 
pause or a little more time in the cases that are going to trial to 
really look at it the way that they will. But I do not think that that 
has to do with the wording of the standards. You know, training 
and culture and those other things could help with that, but it is 
a more complex problem than I think the bill grapples with. 

Senator COONS. So, in an article that you published, I think, in 
Northwestern Law Review, you suggest the problem is skewed pri-
orities and metrics of success rather than underfunding or other 
proposed factors. Are you implying prosecutors are fully capable of 
complying with Brady but do not do so just because in their career 
paths and in their operating environment they just do not place 
enough emphasis on it? 

Mr. BIBAS. I think some of that is conscious and a lot of it is un-
conscious. I think a lot of it is just the way their worldview has 
been shaped. In England, generally people do not specialize in 
being prosecutors or defense lawyers. Barristers do some prosecu-
tion, some defense. We are not going to require all prosecutors here 
to have defense experience, but having a fraction who do or having 
a supervisor who does or having to justify something—it is like a 
moot court where you get the hostile questions, and you really test 
whether your theory works or holds up under the best cross-exam-
ination. 

There are other ways to do that, but I do think that you are 
right—and in a way I fear that if we stigmatize losses too much 
or there are always the occasions for stigmatizing the prosecutor, 
you discourage prosecutors from saying, okay, I dismiss the case. 
Maybe we want to celebrate the prosecutor who dismisses the case, 
loses the case, because he turned over the evidence. And if every 
acquittal is an occasion for saying, oh, this prosecution should 
never have been brought, the risk is that there will be more pres-
sure to win or to be so risk averse that everything winds up in gen-
erous plea bargaining, because there are a lot of moving parts here. 
So I am reluctant to say—I am reluctant to put my finger on one 
thing as the easy solution, but you are right, the metrics, the incen-
tives, the worldview are connected here, and DOJ has to make a 
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point of rewarding and praising the people who maybe do not do 
everything that they can do to win a case. 

Senator COONS. So if the main thing that Mr. Cole points to is 
policies, training, compliance, access to more seasoned attorneys in 
close calls, would you suggest, Professor, not the adoption of this 
new statute and the imposition of new statutory standards but in-
stead some voluntary action by the Department of Justice to 
change or strengthen their recognition and training procedures so 
that those who fully comply yet lose the important case as a result, 
those who are less willing to focus on the win-loss record and more 
willing to invest time in mentoring more junior attorneys ought to 
be celebrated and that would be the better path forward? 

Mr. BIBAS. Yes, I think—— 
Senator COONS. Is that what I hear you suggesting? 
Mr. BIBAS. I think that—and I think this Committee could play 

a role in oversight and just communicating that, you know, if the 
Department wants to prove that it is capable of self-regulation, the 
Committee is going to want to see progress on those fronts. And I 
think they are better at self-regulating than maybe just a piece of 
legislation in the first instance, assuming the Department is mak-
ing good-faith efforts. And when you look at states like Florida and 
New Jersey, actually, prosecutors in those states have adopted self- 
regulation to head off legislative reforms and have been able to 
come up with more careful, more subtle metrics than maybe just 
writing a piece of legislation in the first instance could do. 

Senator COONS. Let me in closing on my part—has Senator Ses-
sions left? Okay. If I might just as a last question, both of you high-
lighted the importance of the predominance of federal cases being 
resolved through plea bargains. Your closing comments, if you 
would, on the impact of insufficient disclosure of potentially excul-
patory evidence on the plea bargain process and the question I had 
for Mr. Cole about the Ashcroft memo and whether or not the ap-
proach of the Department ought to be, as it is now, to allow some 
consideration of individual case factors in order to avoid being over-
ly rigid in terms of plea bargaining and its interaction with Brady 
disclosure, some comments on how do we ensure plea bargaining 
is being done fully appropriately. 

Ms. BROOK. Well, as I said in my written testimony, I think espe-
cially in light of the most recent Supreme Court decisions, the idea 
that we will receive adequate discovery, including Brady discovery, 
prior to a plea is going to be mandatory. We are going to be re-
quired as defense lawyers, as all good defense lawyers have always 
tried to do in the past, to understand as much about the case and 
as much about the prosecution’s evidence as we can to knowingly 
advise our clients whether or not it makes sense to plead, not just 
because either you did it or you did not, but because of a whole 
host of factors, including what the risks are, which we generally do 
not know now, although in my view we should know now, and cer-
tainly under the law that the Supreme Court has put down, we 
must know now. 

So I think this idea that we will have to have more discovery 
prior to plea is already going to be mandated by the Supreme 
Court and, as you point out, is required for us to actually make any 



43 

kind of reasonable assessment of what to tell our clients and 
whether they should plead. 

I agree with you on your second point as well that—and they 
have backed away from the Ashcroft memo. They do more indi-
vidual decision making now on what is a reason to plead. So we 
are not always told you must plead to only the highest possible 
statute that we can prove. But there would be some room—like 
under the Sentencing Guidelines, there would be some room for 
some more breadth of consideration. 

Senator COONS. Thank you, Ms. Brook. 
Professor Bibas, I thought you raised in your testimony some 

particularly interesting points about the potential threats or risks 
of compromising confidential informants, potentially risking wit-
ness intimidation or inappropriate persuasion. Your comments— 
and this will be the last—on how to ensure that plea bargaining 
is being done appropriately and that there is accelerated disclosure 
that is relevant. 

Mr. BIBAS. I think it is a very important point, and I am glad 
that the Committee focuses on it. I will talk generally about the 
plea bargaining issue and then specifically about the Ashcroft and 
Holder memos. 

The general point is I think I have a different emphasis from Ms. 
Brook, in part, because the Supreme Court itself unanimously in 
the Ruiz case said, you know, when it comes to impeachment evi-
dence, when it comes even to affirmative defense evidence, they 
said this is—it is not the central factor for a defense in weighing 
the evidence. I think defendants would like to have a picture of the 
prosecution’s case, but they do not get the incriminating evidence, 
which is what they would really need to weigh it. And in the ordi-
nary case, that probably does not matter too much because in the 
ordinary case the defendant knows whether he did it or not and 
has a general idea as to what the likely evidence is going to be 
against him, especially assuming that he did do it. There are some 
special cases, but they are not going to be a huge fraction. 

I agree that the classic Brady exculpatory material is important 
to keep innocent people from being bluffed into pleading guilty. But 
as I said, the Department of Justice policy and what I taught and 
what I observed consistently as a prosecutor was the classic excul-
patory material gets turned over as soon as you get it, and it is 
about whether you should be able to bargain over a concession in 
exchange for keeping your witnesses confidential, and that strikes 
me as a legitimate tradeoff as long as we do not have any of that 
red-flag classic Brady material. And I do think the Court in Ruiz 
treated that differently from Giglio material. 

Now, on to your specific point about the change from the 
Ashcroft to the Holder memos, I think it is a good one. My under-
standing of the way that the Ashcroft memo was interpreted in 
practice is that you could always drop the top charge if there were 
genuine doubts about the likelihood that it would result in a sus-
tainable conviction. So if you had a good-faith Brady argument, 
that itself you could use as your rationale for dropping the top 
charge and pleading it down from, you know, a high-level con-
spiracy to a low-level conspiracy or something like that. 



44 

So I think in practice that was never barred, and what the Hold-
er memo does only serves to underscore that prosecutors have some 
flexibility that way. And there are costs and benefits, and that is 
beyond the scope of this particular panel. But I do think it impor-
tant that in plea bargaining it be clear to prosecutors that when 
there is a good-faith doubt about Brady material, et cetera, that 
that should not be viewed as something they have to push ahead. 
I tend to think that is already covered by the Holder memo, cer-
tainly, and even by the Ashcroft memo, but that is something DOJ 
could underscore internally as well. 

Senator COONS. Thank you. Thank you, Professor Bibas. Thank 
you, Ms. Brook. Thank you for your service. Thank you for your 
contribution to this hearing today. 

We will keep in the Committee the record open for a week for 
those Members who had other hearings and were not able to attend 
or have questions they would like to submit to any of today’s wit-
nesses for the record. But other than that, this hearing is hereby 
adjourned. 

[Whereupon, at 12:35 p.m., the Committee was adjourned.] 
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